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1. The question is whether ina erininel trial 


when the defendant pleads not quilty, ont tne only cvidciuce 


against the defendant consists of the testinony of a sole, key, 


coverment witness who g5aVv¢e perjured testimony at the first 
trial of the case concerning his mene end criminal record, 
which perjured testimony necessitated 2 new triol, the dcfont- 
ent is ontitled to cxamine the crand jury testinony of the 
covermicnt's witness, oF, in the alternative, to have the 
judge conduct of: in cancers inspection of such cromd jury 
testimony, at an carly point in the tricl for use in cross- 
exanining said witness, 

2. The question is whether in o erinincl trisl, 
where the srlc issuc for the jury is the ercdibility of the 
testimony, a reference by o coverment witness, to the. 
foct that defondant had been found guilty at the first trial 
is so prejudicial to dcfondant that the trial court should 
declare 2 mistrial, or cromt a new trial, or, in the alterna- 
tive, should issue on appropriate instruction to the jury to 
disregard the statcnent, 

3, The question is vhether in a crininal trial, 
whore the oily substantial evicence against th defendant is 
the unesrroborated testinony of a sole, complaining witness, 
and the defendant takes the stand to contradict that testi- 


money, the trial court should pernit the goverment, over the 


jections of defendout, to impeach the dcfendant on the basis 
of five prior convictions, four of which were akin to the crincs 
then facings the defendant in the case at trial, 
4, The question is whether ino trial upon an 
ingictnont for robbery and assault with a dangerous weapon, the 
court should direct an acquittal vhere the only substantial 


evitonce acainst the defeintont was the uncorrsborated testinony 


of a sole, complaining: witness, whose perjurcd testinony at the 


first trial of the case concerning his renal name and criminal 
record necessitated a new trial, where his testinony was intern- 
ally inconsistent and weak, and where the defendant denicd the 
complaining witness’ charges and consistently accused the witness 


of having -ccnulted and robbed hin, 


JURISDICTIONAL STATHMEIT,,...., 
STA TIMEIL OF THis Cisl..... 
STATUTES 21D RULES INVOLVED 
STATEMENT OF POIFKTS,,., 

SUMIL:RY OF RGUHENT. .....505> 
SRGUMELT : 


I. IT WLS REVERSIBLE ERROR FOR TEE TRIAL JUDGE To 
REFUSE TO PERNIT DEPEXD:NT TO INSPECT THE GRiiD 
JURY TUSTIHOMY, OR, IK THE ALTERNATIVE, To PRO- 
VIDE IK CAMERA INSPECTIOiN, OF THE GOVERINELT" 5 
SOLE, KEY, WITlEss, iT AN EARLY POIiT In 
TRILL FOR USE Ik CROSS-EXAHILING SLID WITNESS... 


ADMISSION OF THE GOVERLTMNIT WITHESS WILMER'S 
STATEMENT RUGLRDING THE GUILTY VERDICT AGAINST 
DEPE:DAIT Ii THE FIRST TRIAL OF THE CASE Wis 
THMPROPER 21ND PREJUDICIAL, .......002220nccerre 


THE REQUIRED sDMISSION OF FIVE PRIOR CONVIC- 
TIONS OF DEFENDANT WHO TAKES STAND TO DELY Ui- 
CORROBOR' TED TESTIMONY OF GOVERIME:T’S SOLE, KEY 
WITLESS Is IMPROPER i2D PREJUDICIAL..,,;., 

THE T2IAL COURT ERRED Ii: DEXYING APPELLS hT’s 
MOTICN FOR ACQUITTAL SIKCE THERE wis No 

STINTIAL EVIDEKCE Uroiw WHICH 2iiSONtBLE MEN 
COULD FAIRLY EVE FOURD DEFENDANT GUILTY BEYCiD 
4 RESSCK BLE DOUBT 5c sisin sie s/ vis oie cei same ies Sree eos eess 
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UNITED STATES COURT OF 4PPEALS FOR 
THE DISTRICT OF COLUMBI.. CIRCUIT 


Ko, 20,126 


MORRIS W. GORDOi', 
vs, 


ULITED STATES OF AMERIC. , 


iPPEAL FROM JUDGIGNT OF TEE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUHBL' 


BRIEF FOR tPPELLA UT 


JURISDICTIONSL STA THITisit 

The jurisdiction of this Court is invoked umicr Title 
28, United States Code, Section 1291, 4 two count indictnent 
charging Morris %. Gordon with robbery (22 D,C, Code, Section 
2901) ond assault with a dangerous weapon (22 D,C, Code, Section 
502) was filed with the Court below on Decerber 14, 1964, ippell- 
ant entered o plea of not Guilty on Decenber 18, 1964, sppellent 
was tricd by a jury which rendered a verdict of Guilty on both 


counts on Jamuory 27, 1965, and Appellant was sentenced to 


inprisoment for a period of two to seven years, 

On October 22, 1965, the court below entered an 
order for a new trial under Rule 33 of the Federal Rules of 
Crininal Procedure 2m the Ground of newly discovered evidence, 
fppellant was tricd again by a jury which rendered a verdict 
of guilty on both counts on February 10, 1966, ond sppellant 
was sentcneed to inprisomment for oa period of two to seven 
years on each count, sentences to run coneurrcntly, Appellant's 
notion for judgnent of acquittal notwithstanding the verdict, or, 
in the alternative for o new trial, wos denied on February 24, 
1966, sppellant filed a notice of appeal and. tas permitted to 
procecd on appeal in forma pauperis by >order of this Court 


dated spril 5, 1966, 


STATEMENT OF THE CasE 

tn the afternoon of tetober 20, 1964, Appellant and 
the Govermient’s sole conplaining witness, Logan, were adnittedly 
and by all accounts drinking together in the Chir Bor and Grill 
in the District of Columbia, They had net for the first tine 
that afternoon in the bar, Subsequently, the two nen left to- 
cether in the conplaining witness' car, These are virtually the 
only agreed upon facts in the case, The storics of the two 


principlo partics otherwise vary widely, 


The complaining witness was treated at Washington 


Hospitel Center for a cut finger in the late afternoon hours 


-3- 
of Cetobeor 20th, He told investisating officers who were called 
t> the hospital that the defendant had asked hin for a ride to a 
friond's house, had directed him to a back alley and assaulted 
hin with a knife which he had in his pocket, and robbed hin of 
some 579 which he had that aftcrnoon placed under the floor nat 
of his car after cashing his pay cheek and purchasing his first 
drink at the Chis Bar and Grill, 

Defendant, upon his arrest, and later at the first 
trial, oud at the trial below, maintained his inmoceneec, asserted 
thet he had been drinking all day, that he had fallen aslcep 
while riding in Locan’s car and awakened in an allcy to find 
Locen'’s hand withdrawing dollar bills fron his pocket which he 
had rolled in there and from which he had been buying drinks 
that afternoon for hinsclf ond Logan, He further asserted that 
Locen had drawma knife om hin, that a tussle ensued, that if 
Logan hed been cut then, he nust have becn cut in the struggle 
yhen defendant attenpted to cet out of the car by the driver's 
scat door, the side door being jammed, He further naintained 
that he did not take the initiative in reporting the incident 


to the police because Logan had obtained only a snall amount of 


money fror hin - around $5.00. 


There wos virtually no corroborating evidence of 
cither testinony, There were n> cye witnesses, Ko knife was 
introduced and no evidence, other than Logan's testinony, that 
ripney in fact had becn teken, Ko persons were called to the 


alleged scene of the crine by either party in the immediate 


-4. 


ofternath of the alleged erine ond n> spontaneous utterances 
concerning the alleged crine yore showm to have been nade by 


cither party, 


oe 
He ks 


ot the tine of arrest, ond at the prelinheary hearing 
in the Court 09f General Sessions, the conplainin:;: witness Gave 
his nane as H>race Leroy Logan, At the first trial of the case, 
he cave the sane nane ond denied that he hadi a crininnl record -- 
specifically, that he had ever been convicted of larceny, 3 
jury verdict of Milty was returned in the first trial, Sone 
nanths later, court appointed counsel for the defendant dis- 
covered that tho conplaining witness® real nane was Leroy Logan, 
Jr,, that his brother's nano was Horace L, Logan, and that he, 
Leroy Logan, Jr., had been convicted of larceny prior t> the 
first trial, cn the basis of this newly discnvored evidence, a 


new trial wes crantcd by the trial judge below, 


vrior to the sccond trial, on Jomary 12, 1966, de- 


fendant’s counsel below moved for production of the crond jury 
testinony of the conploining witness Logan This notion was 
denied, 
4t the second trial, the complaining witness Log 

cain charged the defendant with having assa mlted hin with oa 
knife and robbed hin, cn cross-exanination, defendant's counscl 
attempted to show that his story was inconsistent in several 
respects with that given at the first trial and with statenents 
Given to investicating officers am others, iit the conclusion 


of the govermnent’s case, defense counsel again noved for 


eee 


production of Logan’s grond jury testinony vhich notion ms de- 


“abn3 


aied, The defendant then moved for a directed verdict of 
acquittal which ws als> denicd, 

the defentant then took the stand in his defense ond, 
es before, denied Losan’s testinony and asain asserted that in 


fact, Logan had assaulted and robbed hin, The prosecuting; attor- 


oe * 40¢ 4° ¢# 


ucy oO eross-cxonination attempted to show that defendant's testi- 
y 


te 


mony vericd from that given at the first trial, Defendant's 
prior criminal reeord of five convictions (one for carrying 2 
dancerous weapon, one for robbery, one for being a fugitive fron 
justice in Harylond, ond two misdencanor offenses, takince property 
without richt, and destroying movable property) wos also intr>- 


duced in an effort to impeach his ercdibility, 


2 
4 
4 
“ 
F 
. 
» 


it the conelusion of cll the testinony, the trial 
Judge permitted an in concra inspection of Locen's grand jury 
testinony, Defendant's notion at the conclusion of all the evi- 
dence for a Cirected verdict of acquittal was denicd, The jury 
returned 2 verdict of cuilty on both counts, i defense notim 
for judgment notwithstanding the verdict, or in the alternative, 


for a new trial was denicd, This appeal followed, 
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STATUTES ND RULES Ii VOLVED 

—_—— BS _IVOLVED 
District 95f Coluzbia Code 
ti ta Code 


Title 22. Sec, 502 Assault with Intent t> 


Connit HMayhen or with Dangerous Weapon, 


Every person convicted of an ‘assault with 
intent to commit mayhen, or an assault with a 
dangerous weapon, shall be sentenced to inpri- 
Somment for not nore than ten years, 


Title 22. sec, 2901 Robbery 


Whoever by force or violence, whethor 
agcinst resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, 
shall take fron the berson or immediate 
actual possession of another anything of value, 
is Guilty of robbery, and ony person convicted 
thereof shail suffer inprisomnent for not less 
than six nonths nor nore than fifteen years, 


Title 14, Sec. 305 Conviction of Crine 
a a S80. 905 Conviction of Crinc 


4 person is not incorpetent t> testify, in 
either civil or erininal proceedings, by reason 
of his having been convicted of crine, The 
fact of conviction nay be civen in evidence to 
affect his credibility as a witness, cither 
upon the cross-exnnination of the witness or by 
evidence aliunde; and the party cPoss-cexanining 
hin is not boum by his answers as to such 
Ratters, Ts prove the conviction of crine, the 
certificate, under sen » of the clerk 2f the 
Court wherein proceedings containing the convic- 
tion were had, stating the fact of the conviction 
and for wheat couse, is sufficient, 


Federal Rules of Crininal Procedure 
tinal Procedure 


Rule 6(e) Secrecy of Proceedings ond Disclosure, 


Disclosure of natters 2ccurring before the 
Grand jury other than its deliberations ang the 
vote of any juror may be nade to the attorneys 


for the coveriment for use in the perfornance 

of their duties, Otheriise a juror, attorney, 
interpreter or stonoorapher may disclose nate 
ters >ccurring before the crar) jury only when 
so directed by the court prelininarily t> or in 
connection with a judicial proceeding or then 
pornitted ky the court at the request of the de- 
fondant upon a showing that crounds may cxist 
for a motion to dismiss the indictment because 
of matters occuring before th grand jury, 2 
opligation of scercey nay be imposed upon any 
person except in accordance with this rule, 

The court may direct that an indictrient shall 
be kept scerct until the defendant is in cus- 
tody or has civen bail, om in that cvent, the 
clerk shall seal the indictment and no person 
shall disclose the finding of the indictnent 
exeept when necessary for the issuance and exccu- 
tion of a warrant or surrions, 
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STATEHENT OF POLWTs 


1, It was reversible error for the trial judge to 
refuse to permit defendant to inspect the grand jury testimony, 
or in the alternative, to provide in camera inspection, of the 
Goverment's sole, key, witness, at an early point in the trial 
in view of the facts that: : 

(a) The scle, key, witness was the only cvidence 
that a crime had been committed, ani that Appellant had con- 
mitted it; 

(b) ‘The testimony of the key witness was largoly 
uncorroborated, 

(c) The sole, key, witness was shown to have made 
prior inconsistent and false statements about his name and 
criminal record, vhich statoments had necessitated @ new 
trial, 

(d) The grand jury statcment was made! nearer in time 
to actual events when the sole, key witness’* memory was fresh 
and before he had been cross-cxamincd on the first trial, 

(c) The defendant, upon arrest and at the first 


trial, had consistently maintaincd his innocence, and in- 


sisted that the complaining witness had in fact assaulted 


and robbed him, 
(f) Nome of the traditional rcasons for preserving 
the scerecy of grand jury procccedings were applicable here, 


(g) No valid reason for refusing the inspection 


cxisted or was given, 
With respect to this point, Appcllant dcsires tne 


Court to read the following pagcs of the reporter's trans- 


cript: Tr, 147-148; 338-339: 347-351. 


2, The trial court below committed roversiblec 
crror in not daclaring o mistrial or granting a new trial be- 
cousc of the improper ami prejudicial statomont of govermment's 
witness that defendant had been found guilty by the jury in 
the first trinl of the casc, In the alternative, the court 
below crred in failing to issuc an appropriate instruction 
to the jury. 

With respect to this point, Appcllant desires the 
Court to read the following pages of the reportor’s transcript: 
Tr, 376-397. 

3, ‘It wos reversiblic crror for tho trial court 
below to require admission of five prior convictions of the 
dcfcndant, two of which were misdomconors, whore, under the 
circumstances of the casc, such admission was unduly prcju- 
Gicial to dcfondant, 

With respect to this point, Appcllant dcsircs tho 
court to rcad the following pages of the reporter's trans- 
cript: Tr, 151-163; 183-184, 

4, The trial court below committcd reversible 
error in refusing to dircct a verdict of acquittal since 


there was sufficicnt cvidencc upon which reasonable jurymen 
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could find defendant guilty beyond a reasonable doubt, 
With respect to this point, Appellant desires the 
Court to read the following pages of the reporter's transcript: 


Te, 29-:33+ 41-93: 116-145; 235-311; 341-3433 350-367; 443.447, 


SUITIARY OF ARGUMENT 

The evidence in this case consists of the testimony 
of the govermment’s sole, key, complaining witness, one Leoy 
Logan, that the defendant assaulted and robbed him, ‘he testi- 
mony was virtually uncorroborated by any other evidence, De- 
fendant denied the complaining witness’ testimony and insisted 
that in fact the Complaining witness had asscaulted and robbed 
him, Both the complaining witness and the defendant were vigor- 
ously cross-cxamined ond inconsistencies uncovered, The credi- 
bilityof both the Complaining witness and the defendant were 
impeached on the basis of past criminal convictions, 

Appellant maintains that the Govermment’s case was 
paper thin and hung by the single throad of the complaining 
witness’ testimony, In these circumstances, errors committed 
by the trial court below, cither considered severally or collec- 
tively, were so prejudiciol to defendant thet remedial action 
by this court is required, 

The first crror complained of by Appellant was the 
trial court's refusal t> allow direct examination, or in the 


alternative, in camera inspection, of the complatimg witness? 


testimony at an carly point in the trial when such testimony 


could most cffectively have bcen used to cross examine the com- 
plaining witness, ond possibly have avoided the neccssity or 
Sppellant's taking the stand, In the interests of justicc, the 
need for testing the credibility of a solc, key witness, whose 
testimony is uncsrroborated, and who, because of intcrnal in- 
consistencics in his story and past proven perjury, is inherently 
untrustworthy, for outweighs any tradition of naintaining the 
secrecy of grand jury proceedings, Moreover, none of the tra- 
ditional reasons for preserving sccrecy were applicable in the 
case at bar, 

Appellant next complains of the admission into cvi- 
dence of the statement by a goverment witness that the defend- 
ant had been found guilty by a jury on the first trial of this 
case, Appellant contends that the adnission of such evidence 
was s> nanifestly prejudicial that the court, on its ow initias 
tive, should have declared a nistrial, In the altcrnative, 
the trial court should have granted the defendant’s notion for 
a new trial on the basis of the improper adnission, 


The third orror complained of was the adnission into 


evidence of defendant’sfive prior critinel conyictione,. including 


two misdcneanor offenses, fourof which were akin to the crincs 
charged in the case at bar, Ina case where credibility is all 
inportant, the interest in having the defendant take the stand 
to tell his story outweighs the value of impeaching his eredi- 


bility on the basis of past crininnl convictions, Horcover, 


pos 
under the circunstanees of the case where there was n> clear 
overwhclning proof supporting the conplaining witness’ charges 
against the defendant, the jury was nore then likely inproperly 
influcneed by the cvidence concerning defendant’s past crin- 
inal record, The prejudice to defendant of having this string 
of convictions recited against hin was not »vercone by on 


instruction that the jury should regard the evidence as bear- 


ing only on ercdibility, not on guilt, In this imstance, where 


eredibility was the crux of the case, the disputed evidence 
must necessarily have inproperly influenced the jury in its 
deternination of guilt, | 

Finally, Appellant contends that under the circun- 
stances of the casc, there was insufficient uieeads upon 
which reasonable jurynen could have found the defendant guilty 
beyond a reasonable doubt, and the trial court should have 


granted defendant's notion for a directed verdict of acquittal, 


ARGUMENT 
TMS ae ERROS aoe THE Re JUDGE 


“) 


GRAND SRY TESTOR iF ate aid 
TO PROVIDE IN CAHBRA TRSPECTION: OF THE 


NHENT*S SOLE WITKESS, A AN RABLY 
i S-E 


Counsel appointed to represent the defendant at the 
second trial moved prior to trial, by written notion dated 
January 12, 1966, ond argued on Jamary 13 amd Jamary 26, 


1966, t> inspect the grand jury testinony of the goverment’ s 


eee 


m1Se 


sole, key witness, This notion was denied, The notion was re- 
newed and again dcnicd at the conclusion of the goverment's 
case, (Tr, 147-143). At the close of defendant's evidence, 
after the defendant had taken the stand to deny the complaining 
witness’ story, and subjected hinself to impcachnont on the 
basis of his prior crininal record, the trial judge eranted an 


Dene 


in camcre inspection of Logan's grand jury testinony, (Tr, 338- 
339). eettain portion thereof were subsequently furmishcd to 
defonse counsel, who, at that stage of the casc, decided not 
t> reeall Logan to the stand and make use of the portions 
furnished, (Tr, 347-351) Appellant contends that the trial 


court's failure to order direct production of the complaining 


witness’ tostinony, or, in the alternative, to grant on in 


conera inspection, cithor at the begimming of the sccond trial, 
a 


or at the close of the goverment's case, constituted reversible 

TS LITLE OTOL SLICE ANE AA NUE aati Neha YS EER LOTT ONAN OTOL ELLE ALI LAA LN 
error under the ravionale of Gordon v, United states, 112 U.S. 
palin SL SE AE peer aces Be Ne 


App... 0. 33, 299 F280 117 (1962), as nodified by the recent 
Supreme Court decision in Demis v, United States, 86 s,Ct. 
1851 (June 1966), The latter case is the latest authoritative 
decision in . growing trend toward relaxation of the 21d rules 
regarding the secrecy of grand jury procecdings, 

Historically, under 21d common law rules, grand 
jury proceedings were held in absolute secrecy, sce 1 Holds- 
worth, History of English Law 322-323 (4th ed, 1927), By 


statute or decisional law, the rule of absolute secrecy has 


Rieck © 


sibs 


been abolished, and disclosure is now commonly: allowed “when- 
ever it becones necessary in the cause of jetted 8 VWignore, 
Evidence, Sec, 2362 (30 ed, 1940), Rule 6(c) of the Federal 
Rules of Crininoal Procedure is the statutory basis for dis- 
closure in the federal courts, 

In Pittsburgh Plate Glass Co, v, United States, 360 
U.S, 395 (1959), the Suprene Court ruled that direct production 
of grand jury testinony is necessary whenever the def cndant 
nakes a showing of particularized nced, (The court then found, 
five to four, thet in that case no particularized need was 
heen It made no ruling regarding the practice of many 
lower courts of having the trial judge make an in camera in- 
spection of testinony for possible inconsistencies sinec the 
defendants in the case had asked only for direct production, 

In DeBinder v, United States, 110 U.S,App. D.C, 244, 
292 F,2d 737 (1961), this Court ruled that where there rms 
evidence to. suggest that the goverment's key witness had on 
a previous occasion nistakenly identified the defendant's twin 
brother, the defendant wos entitled under Pittsburgh Glass to 
ao direct production of the witness® grand jury testinony, 

In Gordon v, United States, supra, this court held 
that “when at trial the prosccution presents only one witness 
in support of the indictnent, whose testinony is not otherwise 


corroborated, and where the testinony of this witness is con- 
ein een ea oil 


tradicted by the defense, the trial judge shall, upon request, 


ayes 


examine the grand jury testinony of that single witness for 
possible inconsistencics, and where any significant incon- 
sistency appears t> the trial judge he shall nake the pertinent 
portions of the grand jury record available t> the defense, « 
(at p, 119), 

For reasons that are not entircly clear, in a subse- 
quent case, Worthy v, United States, __ U.S, App. D,C, earns 
352 F,2d 718,(D,C, Cir, 1965), a different ponel of this Court 
Yead the language of the Gordon opinion to nean that when the 
@2vermicnt’s case rests on the uncorroborated testinony of a 
sole witmess, the defendant is entitled t> have the trial 
judge conduct an in camera inspection mnly if the defendant 
hes put on some evidence to contradict the govermient’s wit- 
‘ness, This wos apparently « literal but ristaken reading of 
the Court's intention in Gordon in light of the actual pro- 
ceedings in the former case, The actual facts of Gordon, as 
showm by reading the transcript of the case (Gordon, No, 16,537, 
fr, 1-51) were that defendant there asked for an in canera 
inspection during defense counsel's cross-cxaninntion of the 
goverment’s sole key witness “to determine whether or not 
there are any inconsistencics in the testinony fron what has 


been presented,* (Gordon Tr, 51.) A4pparently, this Court’s 


panel in Worthy was under the nistakeon inpression that in the 
_ a car 


Gordon case, a defense witness had taken the stand and con- 


tradicted the goverment'’s witness before defendant asked for 
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1/ 
on in cancra inspection, noany event, the trial judge below 


in the case at bar followed the Worthy reasoning and held that 
‘ppcllant was not entitled to inspection until he had taken 
he stand to contradict the complaining witness Logan's testi- 


mony, (Tr, 147-148), 


It might be motcd here that even if the Court in 
Morthy wore corrcet in its application of Gordon, inpcllant 
contends that the trial judge below crred since in the case at 
bar there had been on earlicr trial in which “#ppcllant had 
contradicted the sole, complaining witness’ testinony, and 
defonse counsel averred that hoe would contime to do s> at 
this sccom trial, This should heave constituted sufficient 
“contradictimi cven under Worthy's literal reading of the 


Gordon ospinimi.to entitle defendont to an in camera inspection 


[axey 


cither at the begimming of the trial, or at least, at the con- 


clusion of Logan's dircct testimony, 
hppellant believes, however, as noted above, that 
Worthy wos ao nistaken reading sf Gordon in light of the actual 
- a 1 
proceedings in that case, 4 more caomsistent rcading of the 
Gordon case would be that if the govermment's case consists 
gv eh vets 
/only of one witness, »therwise uncorroborated, a mere plea of 


go te 


i/ Thus, the Court in the Worthy opinion stated as 
follows (at p, 720): “The request in Gordon wes made at a 
point in the trial when the police witness for the prosccution 


had been directly contradicted by the infornant witness for the 
defense,“ 


Py 


not guilty or othcr assertion of contradiction is sufficient 


to entitle dcfomdant to an in camera inspection ofthe witness? 


grand jury testinony for cross-cxanination and inmpeachnent 
2 


purposcs, 

In any event, Appcllant contends that not only was 
he entitled to the lesscr benefit of an in camera inspection 
carly in the trial by virtue of this court's previous decisions, 
but that under the rationale of the recent Supreme Court deci- 
sion in Dennis v. United States, supra, hews entitled to direct 
production of the grand jury testinony as he requested, It 
should be especially noted that the judgnent in Worthy has also 

me vacated and the case renanded “for further consideration 
in light of Demis v, United States,*= 86 Sup.Ct, 1961, per 
curion nenorandun decision, Junc 20, 1966. (is of this writing, 
the Worthy procecding is still pending in the District Court 
below, ) 

In Dennis v, United States, supra, the Suprene Court 
affirned its holding in Pittsburgh Plate Glass Co., supra, that 
in any case where the defendant nakes a showing of particular- 
ized necd, the defendant is entitled to direct production of 

2/ The second circuit has consistently taken the po- 
sition that where the testinony of a witness is the only direct 
evidence available and no valid reason for sccrecy cxists, a 
mere allegation of possible inconsistency is sufficiont to cause 
the trial judge to inspect the nimtes, Sec, c.g,, United 
States v, Hernandez, 290 F.2d 86, (2d Cir, .196 nitod States 


v. Giampa, 290 F.2d 83 (2d Cir, 1961); United States Vv. Zborowsk 
271 F.2d 661 (2a Cir, 1959). a ee 


the grand jury testimony, The Court then went om to nake it 


enphatically clear that in such a case of porticularized need, 
an in conera inspection will not sufficc, 


“In Pittsburgh Plate Glass, supra, the 
Court reserved decision on the question whether 
in canera inspection by the trial judge is an 
appropriate or satisfactory measure when there 
is a showing of "*particularized necd? for dis- 
closure, (cite omitted), Thisprocedure, followed 
by production to defense counsel,in the event the 
trial judge finds inconsistencies, has been adopted 
in sore of the Courts of Appeals, In the Second 
Circuit it is available as a natter of right, 
Vhile this practice may be uscful in cnabling the 
trial court to rule on a defense notion for pro- 
duction to it of grand jury testinony --ond we do 
not disapprove of it for that purpose--it by no 
means disposes of the natter, 


“Trial judges 2ught not to be burdened with 
the task or the responsibility of examining sone- 
tines voluninous grand jury testinony in order to 
ascertain inconsistencies with trial testinony, 

In any event, "it will be cxtrenecly difficult for 

even the most able and experienced trial judge under 
the pressures of conducting a trial to pick out all 
of the grand jury testinony that would be useful in 


impeaching a witness,’ (citing Pittsburgh Plate Glass), 


"Nor isit realistic to assume that the trial 
court's judgnent as b> eu y of nateria ot 
inpeachnent sr other legitinate purpsses, however 
consciontiously made, would SeianSt the possibili- 
ties. in our adversary systen, 1t is cmough for 
the judges to judge, The determination of what nay 
be useful to the defonsc can properly aml effectively 
be made only by an advocate, The trial judge's 

ction in this respect is linited to deciding whe- 
ther a case has been made for production onl to su- 


pervise the process***,* (Emphasis ond paragraphing 
supplied.) (at pp. 1851-1852), 


Moreover, the Court in Demis held further that the 
defendants in the case were entitled to direct examination when 


first requested by then at the conclusion of the testinony of 


atGn 


each of the goverm:ient's four witnesses “hile those witnesses 
were available for cross-cxoninatinn,® (At p, 1852), 

Finally, the reasoning of the Demis opinion, and its 
unmistakable intention to liberalize the rules regarding the 
production of grand jury testinony, supports fAppcllant’s view 
that where the govermcnt's evidence in a crinimal case con- 


sists of a sole, key witness, whose testinony is otherwise un- 


corroborated, and the defendant, by a not guilty plea, or sther- 


wise, denics the govermment's evidenec, defendant should be 
Geened to have shown a particularlized need, and under ordin- 
ery circumstances where there is no valid reason for scerecy, 
he should be entiticd to direct exanination of the witness? 
grand jury statenents for use in cross-exanining the witness. 
The facts in the Demis case which led to the suprence 
Court’s conclusion that the dcfendants thercin were entitled to 
dirett production are not, of course, the sane as those in the 
case at bar, Nonetheless, the underlying principles governing 
the Demis court’s decision arc applicable, In Demnis, the 
Court found that the showing made by defendants went “substan- 
tially beyond* the required mininun (at p. 1850). The Court 
did not attenpt to outline what would be sufficient for a 
mininun showing of need, In reaching its decision in that 
case, however, the Court did point to several pertinent factors 
which were present in the case. In alnost all respects, these 


some factors are present in the case at bar, 


the Demmis factors included (1) the fact that the 

to which the testinony in question related secured 
more closely in tine to the grand jury testinony than t> the 
latest trial and there ws reason to assay the latter tcestinony 
against the nuch fresher testinony before the gram jury; (2) 
the four witnesses involved were key witnesses and the charge 
could not be proved on the basis of evidence exclusive of that 
testinony; (3) the testinony of the witnesses wos largely un- 
corroborated; (4) tw. of the witnesses were accomplices and a 
third was shown to have reason for hostility toword defendants; 
ond (5) one witness adnitted on cross-cxanination that he had 
in earlier statenents been nistaken about significant dates, 

Sinilarly, the following factors are evident in the 
case at bar: (1) While the Demis case involved testinony at 
a trial some 15 years after the grand jury testinony, and the 

a 

case here sone fifteen nonths, nonetheless, 15 nonths is a sig- 
nificant passage of tine and 2ne*s recollection 2f events is 
bound to be fresher at the begimning rather than at the end of 
such period, (2) ‘he Dennis case involved four key witnesses 
whose testinony corroborated cach other's, A fortiori, where 


the governnent's evidence consists of a sole, key witness, 


close scrutiny of that witness’ sworn prior testinony is esscon- 


tial. (3) ‘he testinony of the key witness in the case at 
bar was uncorroborated--in fact, to a nuch greater extent than 
was the testimony in Demis. (4) The sole, key witness in the 


case at bar was accused by the defendant of having an inproper 


motive for his testinony, to-wit, to cover the fact that he had 
in fact assoultcd am) robbed the defendant; and (5) the sole, 


key witness in this case was shown to have committed perjury 
at the first trial concerning his nane and past crininal record, 
and upon eross-exanination in the sccond trial below, contra- 
dicted himself several tines with regard to carlier statencnts, 

It should also be cnphasized that in the case at bar, 
as in Domnis, the importance of preserving the secrecy of the 
erend jury mimtecs is ninimal, Certainly, none of the reasons 
traditionally advanced to justify non-disclosure are applicable 
BRhre, The traditional policy of keeping such nimtes secret 
for the protection of the witness, for example, is clearly in- 
applicable when the witness’ identity becones knowm by virtue 
of his testinony in open court at a later trial, Moroover, 

3/ Inconsistencies in the conplaining witness* testi- 
nony which were brought out on cross-cxanination below included 
testinony as to the following: 


(a) The useof his brothor’s none to obtain a driver’s 
license (Tr, 41-45; 141-142; 288-289); 


(b) ‘The anount of money taken fron his possession 
(Tr, 74-785 352-3533 355-357; 361-3643 443-44); 


uly) (c) The circunstances of his being cut (Tr, 90; 355 


(a) ‘The alleged assault weapon (Tr, 84-86; 355; 445), 


(e) Details of the assault (Tr, 85-90; 446), 


(f) The place where the alleged crincs took place 
(tr, 84-85; 446-447) , 


} 


\ 
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whatever interest in preserving the secrecy of the grand jury 
testinony nay still exist, it is greatly outweighed by the 
interest in verifying as credible the uncorroborated testinony 
of a sole. key goverment witness, 

Finally, the Suprene Court in Demis nade it quite 
Clear that it favors the growing trend toword liberalizing dis- 
closure of grand jury testinony; 


“In United States v, Socony-Vacuun Oil Co, #** 
the Court acknowledged that ‘after the grand jury’s 
functions are emled, disclosure is wholly proper 
where the en@s of justitve require it, In Proctor 
& Ganble, supra, the Court stated that "problens 
concerning the use of the grand jury transcript 
at the trial to impeach a witness, to refresh his 
recollection, to test his credibility ****are cases 
of particularized necd where the sccrecy of the pro- 
cecdings is lifted diseretely and linitedly, ****In 
a variety of circunstauces the lower federal courts, 
t22, have nade grand jury testinony available to de- 
fendants, 


“These developnents are entirely: consonant with 
the growing realization that disclosure, rather than 


suppression, of relevant naterials ordinaril 


haves the proper administration of justice,= 
; wi (Enphasis supplicd. ) a7 
\ i 


Appellant contends that the failure of the trial judge 
» below t> allow direct or in canera inspection of Logan's grand 
jury testinony at a point early in the trial wes prejudicial 


error, <dppelent was conpelled t> take the stand in order to 


4/ dnong the expanding body of authorities cited by 
the Court as favoring disclosure 2f evidence in crininal cases 
were the following bearing perticularly 2n the disclosure of 
grend jury proceedings: sherry, Grand Jury Mimtes: The Unrea- 
somible Bie of Secrecy, 48 Va, L.Rev, 668 (1962); Calkins, Grand 
Jury Secrecy, 63 Mich, L,Rev, 455 (1965); Brennan, The Crininal 
Prosecution: Sporting Event or Quest for Truth? 1963 Wash, UL.Q. 
279. 


contradict Logan's version of the facts, there being no other 


witness t> contradict them, Defense counsel was also forced to 


rely on less satisfactory means than sworn grand jury testinony, 


such as uistworn-t. notes made by investigating officers, in his 
efforts to impeach Logan's testimony, <Appc]llant was also hondi- 
capped in not having the benefit of direct cxamination of the 
Grand eg ee eee a benefit which the Supreme Court recog- 
nized in Demis is of »bviously greater value and importance to 
a dacfendant than reliance on inconsistencics found by the trial 
judge, 

For all of the forcgoing reasons, appellant naintoains 
that the trial judge's action in refusing hin direct exanina- 
tion of the goverment's sole, key witness’? gram jury testi- 
mony, or, in the alternative, an in camera inspection, at an 
early point in the trial before defendant took the stand, con- 
stituted reversible crror, 

II, JADUISSION OF THE GOVERiMENT WITNESS WILNER'S 

STA TEERSNT REGARDING THe GUILTY LCT sGAlhst 
DLEFREDSNT IN THRE FIRST TRIAL OF TH CASE Wass 
IHPROPER AMD PREJUDICIAL. 

During the course of the trial, o Hr, Wilner, oa lawyer 
and menber of the D,C, Bar, representing the conplaining witness 
Logon on a pemling charge of housebreaking, was called by the 
Goverment to substantiate its contention that the conploining 
witness’ trial on the charge had not been taken off the trial 


calendar and contimed indefinitely in order to encourage hin 


to testify against Appellant Gordon in this case, but rather 
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that the case had been continued to suit the convenience of the 


accused Logan because he had an ill wife ond wanted to work, 


(Tr, 376-397), During the course of his testimony, the follow 


ing exchange occurred (Tr, 377-378): 


Q, Do you recall c conference in my office tith 
lir, Logan ond mysclf and yourself present? 


A, Ido, 


Q. What was the subject matter of that confercnco? 
4, I believe it was ith -~- I believe that the 
occasion for the conferenec tims an invitation from you 
in vhich you advised that iir, Logan would be required 
to appear as a witness in another case in which he had 
somctime previous becn a witness, on a retricl, 


Q, Was that the case of United States versus Morris 
Gordon? 


4, Well, I cammot identify the caption of the casc, 
but it was supposed to have been, according to your statc- 
ments to me, a casc in which Mr, Gordon had been under 
indictment for, I belicve, robbery or aggravated assault 
or both. and in which he had been found guilty, I belicve, 
‘nyhow there was a retrial for some reason t> be had, 

No pbjectio > the statcmcnt wos made at this point in the 
trial, Nor was any special rnstruction regerding it asked of 
or given by, the court, after the verdictor guilty was returned 
pact kahlisioie seal Nathiee Seo eects 

RNase er, _—_ eee 
by the jury, defense counscl noved for a new trial on the basis, 
intcr olin, that Wilmer's statement wes improper am) prejudicial, 
The motion was denicd, 

It is sppcllant's contention that under the circun- 
stances of the case, the above comment by the Govermnent's wit- 
ness was so prejudicial to defendant that the trial judge, on 

_—_—_—_——._, ‘ 


his ow motion, should have declared a nistrial, or upon ~ 
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defendant’s motion after verdict, should have grantcd a new 
trial. In the alternative, he should at least, on his om initia- 
Mee: have instructed tho jury to disregard the statement, 

There can be little doubt that in this casc where 
(1) the goverment's evidence rests on the uncorroborated testi- 
mony of one key witness; (2) the defendant's chief evidence is 
his own testinony denying that of the govermmont’s key witness; 
(3) both the complaining witness and the defendant were vigor- 
ously cross-oxanined and their credibility impeached; (4) where 
thore was no overwhelming preponderance of evidence against dc- 
fondant; and (5) where, despite the paucity of evidence, the 

\'for three days, the issue of credibility was 
eruciol to a determination of guilt vol non, and was, to say the 
deast, a difficult one for the jury to resolve, In such circun- 
stances, it was manifestly prejudicial to the defendant for the 
jury to be informed that a prior jury had found the defendant 


guilty, The liklihood is too great that the jury resolved its 


dokbts by relying on the information that another jury had found 


thisdefendant guilty of the alleged crines, 

It is precisely for the purpose of avoiding improper 
inferences in the ninds of jurors prejudicial to defemlants that 
the courts in this jurisdiction have always excluded evidence of 
prior arrests or convictions whose appeals are pending, or for 
which the time for filing an appeal has not expired, Campboll 
v, United States, 85 App,D,C, 133, 176 F.2d 45 (1949) (setting 
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forth the general rule though no prejudicial error } sun unjer 


the facts of that casc); Femwick v, United States, 102 U.S. app. 
D,C, 212, 252 F,2a 124 (D.C, Cir, 1958) (holding that under facts 
of casc, adnission of prior conviction where appeal ponding for 
was prejudicial error and now trial warranted) 3 Colter v, Ein- 
binder, 184 F,supp,523 (D,C,D,C, 1960), 

the testinony in this case ws even nore prejudicial 
then that in the "arrest* or “conviction pending appeal" cases 
for here, the improper inference of guilty refors to the vory 
erines with which the dcfendant is charged and of which this 
jury is asked to find hin guilty, 

Horcover, in the total context of the case, where 
the governmnent's case ms peper thin and the credibility issue 
was crucil, the improper reference ws not harniess error, is 


the Suprene Court has noted: 


a aPEM ET ates 
"In o11 cases thoCconsti tutional safeguards 


are to be jealously preserved for the benefit of the 
accused, but especially is this true where the 

scales of justice nay be delicately poised between 
guilt and immocence, Then error, which undor sone 
crecunstances would not be ground for reversal, camot 
be brushed aside as immaterial, since there is a 
real chonce that it night have provided the slight 
inpctus which swung the scales toword guilt, * 

Giasscor v, United States, 315 U.s. 60 (1942), 


Under the circunstances 2f the case at bar, 2 new 
trial should have been ordercd., In the alternative, as a lesser 
renedy, the jury should have been instructed to disregard the 


prejudicisl statenent, The failure to d> cither constitutes re- 


versible orror, 
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THE REQUIRED 3DMISSION OF FIVE PRIOR CON- 
ViCTIONS OF DEFENDANT WHO TAKES STAD TO 
DEY UNCORROSORATED TESTIMONY OF GOVERN 
Hket'S SOLE, nY WITiESS IS TPROPER AND 
PREJUDICIAL, 


Prjor to the defendant taking the stand in his ow 
acfonse in the trial below, defense counsel asked the trial 
court to cxercise its Ciserction t> oxclude the govermient’s use 


defendant's prior convictions for inpeachnent purposes, (Tr, 


/*51-163). While the request seencd to focus initially on two 


Hisdeneanor offenses, defense counsel als> pointed out to the 
Court the smericon Law Institute's nodel code of evidence which 
would preclude adnission of all prior convictions except where 
the defendant first introduces offirnative proof for the purpose 
of supporting his credibility, (Tr, 161-162), ‘he court declined 
to cxelude ony of the prior convictions, Subsequently, when the 
defenlant took the stand, the following cross-cxonination by the 
Goverment ensucd (Tr, 183-184): 


Q. ir, Gordon, arc you the sane Morris Woodrow 


Gordon who wos convicted of being a fugitive in 
foryland, Septenber of 1953? 

It was 2 treffic charge, wasn’t it? 

I don't know, I an asking you, 

Yes, 


Q. Were you convicted of being a fugitive fron 
justice? 


fi, Yes, I was, 


Q, re you the sane Morris Woodrow Gordon who 
was convicted of robbery in the District of Colunbia 
in 1955? 


is Yes, IT an, 
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Q. re you the sane liorris Woodrow Gordon 
who was convicted of carrying a dangerous weapon 
in the District of Colunbic in 1962? 


i, Yes, I was, 


Q, ire you the same liorris Woodrow Gordon who 
was convicted of taking property without right in 
the District of Colunbia in 1962? 


ii “ee: I. an, 


Q, snd are you the sane Morris: Woodrow Gordon 
wh) was convicted of destroying movable property in 
the District of Colunbia on Decenber 28, 1965? 


Me 


iy Yes, Doan, 


Witnesses who had been convicted of felonies and 


other “infomous* crines were deemed sp untrustworthy at common 
law that they were barred fron testifying in court, This 21d 
rule has, of course, long been modified by statute in both 
England and in the several states, Generally, these statutes 
provide that such persons nay testify, but, under a wide varicty 
of conditions and linitations, allow evidence to be adnitted 
concerning their past crininal convictions, 4 condition that 
such past convictions be limited to felonies and “infanous” 
crimes as under the old common law rule is a common ome. Sec 
generally HeCormick, Evidence, pp, 90 ct seq, (1954)3 1 Underhill 
Crininal Evidence, sees, 258-261 (5th ed, 1956), 

In this circuit, the applicable statute is the Dis- 
trict of Columbia Code, Title 14, Section 305, It provides: 


“i, person is not incompetent to ‘testify, 
in either civil or crininal Pee by 


=206 


reason of his having been convicted of crine, 

The fact of conviction mey be given in evidence 

to affect his credibility as o witness, cithor 

upoi tho cross-cxanination of the witness or by 

evidence allundics,..° (D.C, Code, 1961 edition, 

Supplenent V, 1966), 

The courts in this jurisdiction, unlike others, have 
not linited admissible convictinns to ‘felonies’ but have inter- 
preted the word “crime* in the forogoing statute to include both 
felonies and misdeneanors. This court has indicated that it 


follows the practice, albeit reluctantly, In Cmmpbell v, United 


States, 85 U.S. spp. D.C, 133, 176 F.2d 45 (1949), aftor citing 


previous cases in thich “crine* was held to include nisdoneanors, 
this Court stated: 


“Save for these decisions, we should be in- 
clined to construc the word ‘crince’ in the statute 
os being synonyrious with the word ‘felony’, thus 
attributing to Congress the intention of merely 
codifying the common law rule which has 2 reason- 
able basis, instead of extending it to include nis- 
doneansrs, which may not involve noral turpitude 
fron which depravity may be inferred, But we are 
not disposed to disturb ao statutory construction 
which has been followed for more than c quarter of 
a century, especially since Congress has not seen 
fit during that long period to manifest dissatisfaction 
with it by anending the Code provision,” (at p, 47). 


Appellant suggests that the above reasoning for in- 
cluding misdemeanors within the statute is unduly restrictive 
in modern tines and a better rule would be t> exclude then, 
Under such a gcbstcaceaom anise oa heloy of the two General 
Sessions convictions of ippellant -- taking property without 
right onc destroying movable property -- each of which carries 


® nmaxirun penalty of six months, would be deoned inproper, 
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ippellant does not rest his argunent here, however, 


Rather, :ppellant’s main contention is that the applicable stat- 


ute, not being mandatory, leaves to the exercisé of a trial 


court’s sound discretion whethor or mot under the circunstances 
of the casc, prior convictions of a witness should be adnitted, 
Luck v, United States, 121 U.S, App. D.C, 151, 348 F.2d 763 
(1965), This is in accord with the traditional discretion vested 
in a trial court over the the adnission of cvidence reflecting 
upon on accused’s character, See 4 Jones, The Law of Evidence, 
See, 921 (5th ec, 1958); 1 Underhill, Crininal Evidence, Secs, 
163, 165 (5th cd, 1956), sppellent further maintains that in 
the circumstances of the case below, adnission 3f appellant's 
prior convictions was an abuse of the trial court's discretion, 

In Iuck v, United States, supre, this Court ruled that 
the prosecution is not always entitled under Section 14:305 of 
the Code to introduce prior convictions, (The conviction at 
issue in the case was o District Court conviction following 
waiver by the Juvenile Court,) This court stated: 

“Section 305 is not written in nandatory 

terns, Itmys, in cffect, that the conviction 

‘may’ as opposed to *shall® be admitted, ***"The 

trial court is not required to allow inpceach- 

nent by prior conviction cvery tine a defendant 

takes the stand in his own defense, ‘The statute 

in .ur view, leaves roon for the operation of a 

souml judicial discretion to play upmm the cir- 

cumstances as they unfold in a particular case, 

There nay well be cases where the trial judge 

might think that the cause of truth would be 

helped nore by letting the jury hear the de- 


fondont's story than by the defendant's fore- 
Going that opportunity because of the fear of 


prejudice founded upon a prior conviction, There 
nay well be other cascs where the trial judge bo- 
lieves the prejudicial cffect of inpeachnent far 
outweighs the probative relevance of the prior 
conviction to the issue of ercdibility, ***(at 767- 
768), 

The Court noted further that o ummber of factors would be relc- 

vant in ony given case in aiding a trial court to excercise its 

diserction, including the nature of the prior crinecs, the length 


of the crininal record, the age and circumstances of the defend- 


ont, and “above all, the extent to which it is more inportant 
to the search for truth in a particular case for the jury to 
hear the defendant's story than to know of a prior conviction, * 


(.t,. 769. Emphasis added), 41s> see siniler comments in dictun 
by this court in Szuith v, United States, _ U.S, app.D.C.___; 
359 F,20 245 (iiarch 1966) (2 case not otherwise applicable t> 
the one at bar), 


The Court’s attcntion is als > called t> Michelson v, 


United States, 335 U.S. 469 (1948) in which the Supreme Court 


recognized the trial court's general responsibility for regulat- 
ing the introduction of cvidence reflecting upon the character 
ond eredibility of the accused, Thrre the Court hcld hearsay 
evidence about the defendant's arrests were admissible under the 
circunstances of the case where defendant had opened up the whole 
question of his reputation by putting on character witnesses, 
However, the Court took pains to warn that while the courts have 


wide discretion in such a case to permit such evidence, it “is 


“ccorpanied by heavy Tesponsibility on trial courts to protect 
the practice fron any misuse," The Court then found that the 
trial judge in the case had taken adequate precautions in the 
circunstances, 

The iuck rationale has been applied in other juris- 
dictions, Sec, for exanple, United States v, Hyers, 242 F,supp, 
477 (ELD. Pa, 1965), 2 habeus Corpus proceeding brought in the 
Federal District Court by 2 state prisoner, “ithoucgh the con- 
tested adnissions Against defendant in that eac6 involved both 
convictions and Charges, the Court's Gecision to gront the writ 
was based on the broad rule that in ony case the judge should 
nake a value judgnent as t> whether or not the introduction 9f 
& prior crininal record was “oravely prejudicial and rendered the 
the trial fundancntally unjust,“ This determination, in turn, 
the Court noted, “requires an evaluation of the nunber ond 
mature of the crines introduced and the quality of the Conmon- 
wealth'’s substantive proof.” (4t, 478). the Court further noted 
the liklihood of the error being gravely prejudicial where the 
other cvidence against the defendant in thecase res not “clear, 


overwhelming and uncontroverted,* (st, 479), Of particuler 


opplicability for the case at ber was the court's following 
Teasoning: | 


“Moreover, in this case defendant's reesra 
++.(0m@s) of precisely tho type tha 

ce in doubtful balance would or coulda sway 
& jury into concluding that defendant on this 
occasion, as on those other previous ones, in- 
tended t> enrich hinself at the Cxpense of on 
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jiimocent victin, *** What more reasonable con- 

clusion by a jury of laymen than thet he ws 

bent on doing precisely the sane thing on the 

night of the crinc, Indeed, although the cvi- 

dniviec was not properly in the case to persuade 

the jury of guilt, its very vice is its over- 

persuasiveness, * 

The Court finally concluded that the error was sd prejudicial 
that it could not have beon cured by instruction given by the 
judge, Even an adequate instruction, the court hold “could 
scarcely have wiped from the jurors’ ninds the prejudicial 
effect of five previous larccnics yvhen the very issuc they had 
t> decide was whether on this occasion, he intended to commit 
& crine closely akin to larceny,* 

Sinilerly, in the case before this court, four of 
the five offenses adnitted in evidence against defendant below 
were the sane or sinilar to the very crimes presently charged 
ageinst hin, WN) effort was nade to inforn the jury that “taking 
property without right* or “destroying novable property" tere 
mnisdemcanor offenses, So far as the lay jury could know, defond- 
ont had on a prior occasion been convicted of carrying a dan- 
Gerous weapon and on three prior occasions been convicted of 


robbery or other crines against property. This evidence must 


ave suggested to the jury that he had a propensity for commit- 


ting the very crines with which he was hore charged, to-wit, 


assault with a dangerous weapon and robbery, 
Under the circumstances of this particular case, 


where the govermient’s case against the defendant was not clear 
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and overvhelming, where in fact the question of cuilt was very 


doubtful, where the question of defendant's credibility Was 


eruciol, it was on abuse of the trial court's nornally wide 


diserction over the admission of evidence to allow inpeachnent 


of defendant below on the basis of his five prior erininal co- 


victions, 


Imfeced, the case at bar is a Classic example of where 


the introduction of such evidence is of necessity gravely pre- 


judicial t defendant, 4 noted authority on cvidenee rules hes 


well articulated the obvious prejudice in just this kind of 


*The sharpest and nost prejudicial inpact 
of the practice of inpeachnat by conviction, ,, 
is upon one particular type of witness, nanely, 
the accused in a crininal case who elects to 
teke the stond, If the accused is forced to ad- 
nit that he has a "record® of past convictions, 
particularly if they are for crines'sinilar t> 
the one on trial, the danger is obvious thet the 
jury, despite instructions, will give nore heed 
to the past convictions as evidence that the 
acecuscd is the kind of nan who wuld commit the 
crime on charge, or even that he ought to be put 
awey without too much concern with present guilt, 
thon they will to its legitinate bearing on 
credibility, 

“This places the accused, who has a ‘record? 
but who thinks he has a defense t> the presont 
charge, in a crevisus dilemma, If he stays off 
the stoend, his silence alone will pronpt the jury 
to believe hin guilty, If he elects t> testify, 
his *record* becones provable to impeach hin and 
this agein is likcly-to doom his defense. there 
does the balance of justice lie? 


x % 


“On balance it scens that to permit *** 94ne 
accused of crine to tell his story without incurims 
the overwhelning prejudice likely t> ensue fron 
disclosing past convictions, is a More just, hurnane 
end expedient solution,* McCornick,. Evidence, pn. 
93-94 (1954), 
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It should be noted further that many respected au- 
thoritics in the ficld »2f evidence have reesgnized the creat 
risk of prejudice in introducing ony witness’ past convictions 
ani thus favor o rule barring evidence of pest convictions cen- 


erally cxeept those involving dishonesty and false statcrcent, 


Sec, ¢€,6., lMeCornick, Evidence, supra, p. 903 Rule 21 of the 


Uniform Rules of Evidence, Als> sec the snerican Law Institute's 
Model Code ofEvidence Rule 106 strictly liniting the use of past 
convictions to inpcach a defendant's neal nee 

fippellant does not attenpt here to urge thet this 
Court make, or that it can make, such a change as contenplated 
by the Uniform Rule with General regard to all witnesses in 
applying the applicable D.C, statute, 4ppellant does strongly 
urge, however, in accord with the authoritics end enlightened 
Teasoning sutlined above, that in a proper crininal case, the 
trical court nay excercise its discretionary power over the ad- 
mbsion of crininal evidence t> exclude prior convictions of a 
witness. particularly on accused, sppellant maintains furthor 
that failure to exdhde prior convictions of an accused who takes 


3/ The Uniforn Rule provides: 

“Evidence of the conviction >f a witness for 
e crine nbt involving dishonest or false statement shall be in- 
admissible for the purpose of inpairing his credibility, If the 
witness be the accused in ao crininal proceeding, no evidence of 
his conviction of a crine shall be adnissible for the sok pur- 
pose of inpairing his credibility unless he has first introduced 
evicenee adnissible solely for the purpose of supporting his 
eredibility,* 
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the stand to defend against on otherwise largely uncorroborated 
story of the govermnent's sole, key witness, constimtes a preju- 
didal abuse of that discretion, 

In sun, Appellant contends that in the totel context 
of the case before this Court, it ws an abuse of the trial 
court's discretion to permit inpcachnent of the defendant on the 
basis of his prior criminal convictions, In the alternative, the 
trial judge should at least have reduced the prajuaieicl impact 
upon the jury by excluding the two misdemeanor offenses, 

IV. THE TRIAL COURT ERRED IN DENYING APPELLANT'S 

HOTION FOR #CQUITTAL SIMCI THERE WAS 1:0 SUB- 
STAVTIAL EVIDENCE UPOH WHICH RmiSOMABLE HEN 
OULD FAIRLY HAVE FOURD DEFEro.N? GUILTY 

BEYORD 4 Bi,SOl BLE DOUBI. SCS™S 

it the conclusion of the Goverzmment’s case below, 
“ppellant moved for a directed verdict-of acquittal unier Rule 
29(a) of the Federal Rules of Criminal Procedure, This wos de- 
nied, ippellant renewed the notion at the conclusion of the de- 
fendant’s case, and it was again denicd, ifter the verdict of 
Guilty on both counts was returned by the jury, fppellant noved 
for a directed judgment of acquittal ho tuithie tent tae the ver- 


dict, or, in the altermntive, for a new trial, This notion ws 


also denied, 


The only substential evidence produced against the 


defendant at the trial below was the testinony of the sole con- 
ploining witness to the effect that he had been assaulted and 


robbed by the defendant, There is first sone question whether 


the evidence presented by the Goverment established the requisite 
corpus Celicti. Significantly, n> knife wos produced in evidence, 
nor wos there any corroborating cvidence that any noney had in 
fact boon taken or found in Appellant's possession, There was n> 
showing of a sudden possession by Appellant of an umusual sun of 
money, tiost inportantly, there were no “spontancous uttercnces* 

to passers-by or to police at the tine of, or innediately follow. 
ing, the alleged crines, to corroborate the testimony of the con- 
plaining witness, cece Wilson v. United States, 106 U.S. App.D.C., 
271 F.2d 492 (1959), ilthough he had anple tine, the enplaining 
witness did not call out to police officials or onyone clse in an 
effort to apprehend the supposedly fleeing crirzinal, He did show 
up ot Washington Hospitel Conter in the carly cvening hours of 
October 20, 1964 for treatment of a cut finger on) sone hour or 
hour ond one half after the alleged crine conplained to investi- 
cating officers that he had been assaulted and robbed, This sub- 
sequent cxplanation, however, was not sufficiently contemporaneous 


with the alleged crine to cone within the “spontaneous utter- 


ance rule, 


Moreover, the events testificd to by the complaining 
witness are consistent also with defendant's theory of immocence 
that the complaining witness, Logon, having tricd ts rob hin and 
having been cut with his own knife, am fearing that the defend- 
ant night report the casc, fabricated the story against the 


anes 


oy 
defendant, Certainly, there was anple tine for such a fabrica- 


tion, In addition, the record clearly establishes that the con- 
plaining witness at the tine of the initial interview with the 
investigating officers at the hospital, cave then a false nane, 
thus showing 2 disposition to lie at the tine, His later excuse 
at the sccond trial of the case below that the false nanc was 
Given for identification purposes because he had in his pxket a 
driver's liconse in that none which he had sbtained for his 
brother “for the job that he was doing" when they lived in Geor- 
Gia was patently absurd since both he and his brother testified 
that the last time they lived in Georgia was sone ten years pre- 
viously when the conplaining witness ws only 14 or 15 years oe 
ond his brother wos two years younger, (Tr. 139- -140; 228-290), 


oy Other evidence introduced by the: Goverment at the 
trial below also supported defendant's theory >»finmocence, to- 
wit, that the conplaining witness and the defendant were drink- 
ing together at the Ohio Bar and Grill, that defendant had noney 
onhin, that complaining witness knew that the defendant had money 
on hin, that there was opportunity for the complaining witness to 
rob hin when the two of than later drove off in complaining wit- 
ness’ car, the passenger door of which was jarmed, 


Z/ Although the investigating officer stated that the 
complaining witness had show hin a D,C, license in the nane of 
Horace L, Logan (Tr, 294), the complaining witness stated en- 
phatically that he had never applied for a D.C, pernit but had 
always renewed the pernit fron Georgia, (Tr, 141), Bither the 
officer was mistaken on this point or the witness was again 
lying, Logan, incidentally, wes unable to produce the alleged 
license because he clained he had nispla cod his wallet with oll 
his identification, including the license, and had not attempted 
to obtain 2 new one, (Tr, 141), It nicht alsa be noted in 
passing that defense counsel's attenpt to clicit from the con- 
plaining witness’ brother, Horace Logan, testimony to the effect 
that the brother did not know of the complainin;s witness" use 
of his name and had not entered int> any ‘license arrangenent 
with hin, ws disallowed as too collateral. (Tr, 288-290), 
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Iwen if his explanation for sivins the false nanc at the tine 
of the initial intervicw for purposes of identification is ac- 
ecpted. there ws no such reason for his flatly, uncquivocally 
and declibcrately naintaining the false nane st the first trial, 
Indeed, it was this very prrjured testinony at the first trial, 
tosether with his denial of having been convicted of larceny, 


which necessitated a sccond trial of the casc, In other respects, 


to, conplaining witness’ story was internally contradictory, 


inconsistent with prior statenents, ond too weak under the cir- 
cunstances to beli-ve, Sce footnote 3, p. 21, supra.) 

This Court indicated in Jackson v. United States, 
122 U.S, app. D.C. 324, 353 F,2d 862 (1965) thet in certain 
cases it will review findings of both judses and jurics (though 
that case happened to involve a trial by judge), ond thet this 
involves, in some contexts at least, an “evaluation of the 
ercdibility of the witness or witnesses upon whose testinony 
the finding is based*, (At pp. 865-866), This Court further 
noted that a mmnber of factors often considered in judging 
ercdibility must be examined, “such as whether the witness was 
intcrested in the sutcone, his reputation, his degree of recall, 
the internal inconsistencies in his testinony, and the likli- 
hood of his story.” Sec also Kelly v. United states, 90 U.S. 
app, D.C. 125, 194 F.2d 150 (1952) (rejecting police testinony 
on appellate review) aml Farrar v, United States, 107 U.S. App. 
D.C, 204, 275 F.2d 868 (1959). 


The Farrar case is particularly xoteworthy in the 
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present instance, It involved inconsistent and weak testinony 
of a girl who claimed she had been raped by defendant, and who 
told her story to ambthcr who found her ecu the defense 
theory was that her histronics and story were 2 complete fabri- 
cation and that she wos motivated by anger at defendant for not 
having paid her what he promised, Her testinony wos largely 
uncorroborated and this court reversed the lower court convic- 
tion because “a reasonable nind nust necessarily have had a 
reasonable doubt as to Gquilt=, ‘The court cited several prece- 
dents for its ruling and added in a footnote, that in several 
of the cases, “as in the present case, the defendant*s guilt 
wouldhave been clear beyond a reasonable doubt if the veracity 
of an essential witness had been ungucstionnable, (cites  »mitted)* 

Under the circunstances 2f the case at bar, the 
essontial complaining witness? testinony ws so patently un- 
trustworthy and contradictory, that to submit the case to the 
jury on the basis of it alone, without any substantial corrobor- 
ating evidence that either (a) a crime or crines had been con- 
nitted against the conplaining witness; or (b) that the defend- 
ant had comnitted then, was prejudicial error, 

Under the circumstances of this case, reasonable 
jurymen must necessarily have had such « doubt of defendant's 


guilt that a dirccted verdict wos required, Farrar v. United 


States, supra; and see Curley v, United States, 81 U.S. app. D. 


C, 389, 160 F.2d 229 (1947), cert.den, 331 U.S. 837, roh. cen, 
331 U.S. 869 (1947). This was mot a case where reasonable 


minds night conclude either that there mms a2 reasonable doubt or 
that there tas not a reasonable doubt, This Court can only 


conclude that the jury must necessarily have been moved by ine 
proper inferences, conjecture or suspicion, passion or prejudice, 
t> have Teached its verdict, Even looking at conflictiny; evi- 
denee in the light which fevors the Goverment, this Court rust 
still conclude that at most, reasonable ninds would neccessarily 
have becn confused, uncertain, ond doubtful as to defendent's 
guilt, In the circumstances, the trial court should have di- 


Pected a verdict of acauittal, 


CONCLUSIOx 
For the reasons stated in arguicaits I through IV 
it is respectfully submitted that the judgement of con- 


viction of the District Court should be reversed, 


Respectfully submitted, 


Hrs, Zona F, Hostetior 
Attorney for appellant 
(Appointed by this Court) 
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REPLY ARGUMENT 


III, HE REQUIRED LDMISSION OF FIVE PRIOR CON 
VICTIONS OF DEFENDANT WHO TAKES STAND TO 
DENY UNCORROBORATED TESTIMONY OF GOVERNMENT'S 
SOLE, KEY WITNESS, IS IMPROPER AND PREJUDICIAL 
The Govermment's brief seeks to avoid the application to 
the instant case of the criteria set forth by this Court in 
Iuck v, United States, 348 F,2d 763 (1965) on a variety of 
grounds, all of which fppellant here contends should be 
rejected, 
(4). Hirst, the Goverrment asserts that the defendant 
from t&c outset “plamed to testify” since that was the 
“only” way he could prove his version of the facts, ami sug- 


gests that that being the casc, Inck should not apply. (Govt. 
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brief p, 17), ‘This argument is apparently based on the 
premise that Inck is applicable only when the defendant 
fails to take the stand in his defense, However, neither 


iL 
Iuck, nor any subsequent decisions of this Court, hold 


that failure to take the stand, or a threat not to take 
the stamd, is an essential condition precedent to an eppli- 
cation of the Luck criteria, In fact, the decisions of this 
Court demonstrate the contrary -- in Pinkney v, United States, 
—__U.S. App. D.C, ___, 363 F,2d 696 (1966), for example, this 
Court applied Luck and held prejudicial the admission of 
prior convictions notwithstamiing the fact that defendant 
had taken the stand in his defense, Conversely, in Hood v, 
United States, __U.S, App. D.C, ____, 365 F.2a 949 (1966), 
this Court refused to apply Inck even though the defendant 
had not taken the Stan 
The gravament of the case against admitting prior con 
viction evidence against a defemiant-witness is that an unjust 
2/ Several decisions applying the Lack criteria have 
been decided by this Court in the past six months: Wwolker Ve 
United States U.S. App, D.C,, 363 F.2d 681 (June 4, 1966); 
ood Vi States, U.S. App, D.C, ,_ 365 F289 


(Sune 30, 1966); Pinknoy v, Unitod States, — U.S. App. D.C. 
F,2a 606 Cul? 8, 1966} Tata vo 


1966} $5 


1968); Brown v, 
o—_» _ F.2d (io, 20,081, a 0, 
on v, United tes, U.S, App, D.C,_, __F.2 
yfi?, decided Deo, 1, 1966), 


2/ The decisi n in the Hood case wos based on this 
Court's finding that the defendant's counsel had not meaning= 
fully raised the Luck issue, and thet the trial judge was : 


~4. 


LY 
decision, It 1s to avoid unjustly convicting defendants by 


placing them tn this 'grevious dilemma’, as well as to encour- 
age defendants to take the stand and thereby aid courts in ar- 
riving at the truth, that the American Law Institute's Model 
Code of Evidence, the Uniform Rules of Evidence, and leading 
authorities in the field, have long proposed reform of the 
practice of admitting prior convictions against a witness, and 
particularly against a defendant-witness, 

It should also be noted that there is no evidence in the 
record to support the Government's supposition that the defend- 
ont always “plemoed" to testify, or its intimation that there- 
fore the introduction of his past record was not very important 
to him, Indeed, ony rational supposition would be to the con- 
trary - that defendant was very concerned about the 


2/ This Court stated in Brown v, United States, supra: 


"Thus the impeachment rule confronts 

the defendant with a dilemma, Although his testi-' 
mony may provide useful, even critical information, 
he must woigh the projudico that will attend oxpo- 
sure of his criminal record, Too often the dofeni- 
ont is kept from the stand or, having risked impeoach- 
ment is cloarly prejudiced by admission of his prior 
record,” (Slip op, p. 4, omphasis added, ) 


This Court then concluded: 

"Thus, whether viowod as a caso whore pro- 
Judice outweighs relevance to credibility or as ono 
where it would be better to hear the dof ant than 
not, the prior conviction should have beon ruled in- 
admissible," (Slip op, p, 10, emphasis added, ) 

2 Model Code of Evidence Bule 106 (1942); Commission- 
ers on Uniform State Laws' Uniform Rule of Evidence 213 McCor- 
mick, Evidence, supra, pp, 90 et seq,; Jones on Evidence, Sec, 
924, Rs 35 ( » 1958); Borchard, Convic e ocent 
136-140, 158-164, 364-367 (1932); Prank, Not Guilty 9 
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conviction is likely toresult, either through the prejudicial 


effect of such evidence on the jury or by keeping the defeni- 
ant off the stand, Thus, the defendant who wants to tell his 
side of the story is faced with what a noted authority has 

1 


termed ao “grevious dilemna", 

The defendant has no meaningful “choice” not to take 
the stand, particularly where, as here, his testimony is an 
important part of his defense, Moreover, his failure to tes~ 
tify can be commented upon by goverment counsel, If he takes 
the stand, his record again “is likely to doom his defenses,” 
It is the placing of the defendant in this predicament that is 
unjust regardless of which of the two alternatives he ulti- 
mately chooses, And the result of cithor -- not taking the 
stand as in Brown v, United States, __U.S; App, D.C, ate ues 
F.2d ___ (No, 20, O41, decided Nov, 10, 1966), or teking the 
stani ond having his prior rocord brought out against him as 
in Pinkney v, United States, supra -—— is oqually prejudicial, 
This was oxplicitly recognized by this Court in its Brom 


eS 


nover apprized of what tho dcfendont's testimony would be or 
why it was crucial to his defense, nor of the nature of the 
defendant's past crimes, ‘These e ements, of course, are not 
present in the case at bar, 


2/ McCormick, Evidence, pp, 93-94, quoted at Pp. 34 of 
Appellant's briof-in-chicf, : : 


2/ Ibid, 


aS 


introduction of his past record, having seen it used effec- 
tively against him in the first trial, The Comment to the 
Hodel Code of Evidence Rule 106 points to reports of public 
defenders that the admissibility of prior crimes is a chief 
reason for the failure or refusal of the accused to take the 
stent” Studies of imocent defendants who were wrongfully 
Convicted reveals that the immocent defendant is frequently 
induced not to take the stand out of a fear of the admission 
of past offenses, There are also examples of cases in which 
imocent defendants were convicted at least partly because 
they did take the stand and their criminal records wero im 
troduced at trian.” 

It 1s certainly more logical to assume, if assumptions 
are going to be made, that in the case at bar defendant was 
reluctant to take the stand in his defense and was not in- 


3/ 
different to the introduction of his past record against hin, 


i/ Model Code of Evidence Rule 106, comment at p, 129, 


2/ Borchard, supra,, 121, 138, 163, 232, 365-66 (1932); 
aa Ta a 1-1 i 


3/_ It might be noted that at the end of the government's 

case, defense counsel below stated to the court: “Now, I am 
at this time considering whether or not the defendant will 
testify, I think he will testify..." (Tr. pi; 149), after 
having had an opportunity to confer with his client during a 
court recess, defense counsel came back and amounced to the 
court that his client would take the stand and that he would 
like a ruling on the use of past convictions to impeach him, 

curse, any Conversation between the defendant and 

1 concerning his taking the stand is not a matter 

, it certainly cammot be assumed that defendant wos 
very willing to teke the stand and have his past crimes brought 
out against him, 
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Indeed, counsel's vigorous efforts below to have defendant's 
prior convictions ruled imadmissible revealed an obvious con- 
cern with the prejudicial effect that such evidence would have 
against his client, (Tr, 150-163), 


(B), Second, the Goverment contends that this Court 
should not interfere with what is a matter for the trial 
judge's exercise of discretion, especially since, it is al- 
leged, the trial judge's exercise in this case was “informed 
and considered® and*campt be founi clearly erroneous"; (Govt, 
brief, p, 21.) Appellant agrees that a determination of whe- 
ther prior convictions should be admitted depends upon a rela- 
tive balancing of various factors, and that the trial judge 
“normally can be relied upon to strike a reasonable balance be- 
tween the interests of the defendant and of the public,® (Luck 
v, United States, supra;, at 769.) However, Appellant re- 
spectfully submits that in the case at bar, the court below 
did not balance the relovant factors and thus did not exercise 
"meaningful discretion” within the tests set forth by this 
Court in Luck y United States, supre, ond Brown v, United 


States, supra, 


i1/ Compare Trimble v, United States, US; App. D.C, 


P, 2a ° 19,942, doc: Sept, 15, 1966) where 
this Court fount that the trial judge limitod thé evidence, 
“carefully oxercising a disoretion in conformity with this 
courts decision in Inck v, United States..." (Slip vpinton 
Pe 3). 


a 


In discussing the fact that in Inck it called upon the 
trial court to exercise discretion, this court in Browm v, 
United States stated: 


“We went on to mention some of the considera- 
tions that might be relevant in exercising that dis- 
cretion, such as 'the nature of the prior crimes, 
the length of the criminal record, the age and cir- 
cumstances of the defendant, and, above all, the ex- 
tent to which it is more important to the search for 
truth in a particular case for the jury to hear the 
defendant's story than to know of a prior conviction, ! 
* * * Finally, we cited as a ‘highly desirable guide 
for the trial judge! Rule 303 of the S4merican Law 
Institute's Model Code of Evidence (1942)..,." (Slip 
opinion, p. 5.) 1/ 


The Court then went on to find that: 

In the case before us, the trial judge, unfor- 
tunately, did not base his ruling on these individu- 
alized considerations,” (Slip opinion, pp, 5-6.) 

Similarly, in the case at bar, the trial judge, unfortunately, 


did not base his ruling on relovant individualized considora- 


tions, In the instant case, tricd some ninc months aftor this 


Court's decision in Iuck, the trial judge responded to defense 
counsel's introduction of the Luck opinion that ho was 

“not familiar” with the decision, (Tr, p, 152), Although 
there was a rather longthy argument on the issuc of whethor 


1/ ule 303 of the American Law Institute's Modol Code 
of Evidence provides that 
“(1) The judge may in his discretion ex- 
clude evidence if he finds that its probative 
value is outweighed by the risk that its ad~ 
mission will ee 


"(b) create substantial danger of undue pre- 
jJudice or of confusing the issues or of misleading 
the jury," 
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past convictions should be admitted in view of Iuck, and a 
copy of the Inuck decision was made available tp the trial court 
during the argument, a reading of the relevant portions of the 
transcript (tr, pp, 151-163) seems to suggest that the full 
significance of the Luck decision escaped the trial court, In 
any event, the trial judge did not base his ruling on any of 
the considerations mentinpned therein, Thus, the court below 
did not exercise a proper and “meaningful discretion” as re- 
quired by this Court, | 

Moreover, this Court is not, of course, precluded from 
reviewing, or reversing, an exercise of discretion, even one 
deliberately made, which this Court believes to have been 
erroneous am prejudicial, Brow v, United States, supra, In 
Brow, after noting that the trial judge had misconstrued his 


role under Luck amd had not properly exercised his discretion, 
this Court went on to state: 


“Imdeed, when the facts established by the 
record are measured against the principles dis- 
cussed here and in luck, the ruling 6f the trial 
court) must be held erroneous, This is a classic 
illustration of a case in which "the prejudicial 
effect of impeachment far outweighs the probative 
relevance of the prior conviction to the issue of 
eredibility,'" (Slip opinion, p. 7,‘ Emphasis added, ) 


Similarly, the case at bar, as the facts ami arguments outlined 
in Appellant's main brief disclose, is a classic illustration 
of a case in which the ruling of the trial court mst be held 
erroneous, 


It should also be noted that this is not a case in which 
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the defendant utterly failed to object to having his prior re- 


cord introduced against him or to bring to the attention of the 
1 


court the reasoning of the Luck decision, ‘The Govermment’s 
brief suggests that defense counsel below sought exclusion snly 
of the two misdemeanor convictions, Appellant believes that a 
careful reading of the extended argument below indicates that 
though the three-way discussion at the bench drifted to, and 
focused primarily on, the misdemeanor offenses, defense counsel 
was attempting to persuade the court to adopt the rationale of 
the nine month old Luck decision and the ALI's 1942 Model Code 
Rule 106, which rationale is applicable to both misdemeanor ani 
felony offenses, (Tr, 151-163, especially 161-163. ) 

In any event, whatever imperfections in rhetoric may have 
existed in defense counsel's arguments to the court below, 
Appcllant ‘vigorously maintains that this Court should not hesi- 
tate to find "plain error’ under Rule 52(b) of the Federal 
Bules of Crimmal Procedure where the goverment's other evi- 
dence was not 'overvholming and uncontroverted' and where the 
harm end prejudice to the defendant is spo clear, For similar 
comment, sec dissonting opinion of Judge Fahy in Stevons v, 
United States, __U.S, App. D.C, , ___F,2a (No, 19,883 
accided por curiam Oct, 20, 1966) (a case in which the dcefeni- 
ant completely failed to raise any objection to the introduction 
of his past record, 

2/ Compare Walkor v, Unt ted States, supra; Hood v. United 
States, supra; Stovens v, U States, supra; aml Covington v. 
United states, supra. Note I, po? supEi. 
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(C), The Goverrmment next argues that the admission of 
certain of defendant's prior crimes was proper because the 
crimes “involve elements of untrustworthiness amd thus are 
persuasive evidence on the question whether the ee» (def endant) 
testified truthfully," (Govt, brief, p, 20), There is first 
serious question as to the validity of the govermment’s conclu- 
sion for past crimes may or may not be relevant to whether a 
witness is testifying truthfully ina particular instance, 

As noted in Appellant's brief-in-chief, the widespread 
practice of admitting prior criminal evidence originated in the 
old common law rule doctrine that a person convicted of an 
“infamous crime™ was therefore untrustworthy and thus incompe- 
tent as a ines This old rule has since bean universally 


rejected by statutory authority admitting the testimony of 


convicted persons, and it is now generally conceded that many 


1/_ The Government's brief focuses only on the twomisde- 
meanpr offenses admitted against defcndant - taking property 
without right and destroying movable property, (Govt, brief PP. 
19-20,) Presumably, the Government would extend its above reason 
ing to the more serious felony offenses also if it were to con- 
cede that admission of those offenses were also in issue here, 
(See preceding discussion in this reply brief, p. 9 abpve, } 


2/ See Brief for Appellant, p, 28, and authorities cited, 


v As statutes abolished this rule, they contained provi- 
sions to the effect that convictions of crimes shall be competent 
to affect the credibility of the witmess, ‘This is the case with 
the applicable District of Columbia statute, D.C, Code, Sec, 1 
305. ‘Thus the rule in thts jurisdiction allowing (tut not 
requir - sec Tuck v, United States, supra) the admission of 
past Bribes to affott or y is, as Wade Fahy recently 
noted “a remnant of a discarded rule rathor than a rule which as 
now applied evolved upon its own merits." (Stevens v, United 
States, supra, dissonting opinion, slip opinion p. 5, nm. 3). 
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1 

past crimes have little relevance to veracity, It must be at 
least partly because the relevance of past criminal conduct to 
veracity is so dubious that the Model Code of Evidence Eule 106 
and the Uniform Rule of Evidence 21 both provide that only evi- 
dence of past crimes involving dishonesty or false statement 
may be admissible for impairing the credibility of a witness 
(and not even then against a defenéont-witmess unless he first 
introduces evidence for the purpose of proving his credibility, ) 

In addition, as this Court pointed out in Brown v, United 
States, supra, the necd for past conviction evidence to show 
unreliability for truth telling has not been demonstrated: 

"One need not look for prior convictions to find 
motivation to falsify, for certainly that motive in- 
heres in any case, whethcr or notthe defcmdant has a 
prior record, What gercater incentive is there than 
the avoidance of conviction? We can expect jurors to 
be natutally wary of the defendant's testimony, even 
though they may be umaware of his past conduct, In 
fact, when the defendant takes the stand, thejury is 
charged to consider his interest in the outcome of 
gs ea aa in assessing his credibility,” (Slip opinion, 
BP. S. 

Moreoveg the prosecutor has othor mothods available to him to 
discredit defendant - hoe can cross-cxamine him as to tho facts, 
can challenge the defendant's momory amd observational capacity, 


and he can prove prior statements which are inconsistent with 


i/_ See Ladd, Credibility Tests--Current Trends, B U,Pa, 
L.Bev, 166 (1940); *tyree, Evidence, 10 Butgers L, Rov, (1955) 


McCormick, supra, 
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7 
those made at trial, These methods were extorsively used by the 


prosecution in the case at bar, 

In any event, even if it is conceded that there is some 
probative valuc in past conviction evidence on the issue of 
credibility, the crucial question is whether in & given case such 
probative value is outweighed by the prejudicial effect it nor- 
mally has on the jury, As this Court noted in Brown v, United 
States, supra: ! 

“If we accept the view that prior convictions pro= 
vide such an impetus to commit perjury as tp outweigh 
any prejudicial effect of impeachment, then we will 

have returned to the automatic impeachment rule Luck 

sought to change,” (Slip opinion, p; 6.) ae 

Past crime evidence is generally thought to be prejudicial 
because of the widesproad belicf, supported by recent studies, 
that jurics hye distinct tendencies, One temioncy is to convict 
a defemiant, not because of a convictinn that he is guilty of the 
crime charged, but because he is a bad man who ‘should be punished 
regardless of his prosont guilt, or, on the inference that bo- 
cause of his past comiuct, he is likely to be guilty in the 
instant case as well, Another tendency is to disbelieve the 
ovidence in favor of a dcfemiant with a disreputable charactor, 
It is also believed that there is a tendency to &ive past con- 
viction evidence greater weight than it deserves and thus con- 


vict on the basis of insufficient evidence, It is also argued 
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that the use of such evidence discounts the possibility of re- 
1 

habitation and saddles a person forever with his past record, 

It has also been pointed put that prosecutors know that 
juries carmot be expected to limit past conviction evidensc . 
to its alleged purpose and that treaties on advocacy recognize 

2 

its importance, This is particularly true where the past 
crimes are of a nature similar to the one for which the accused 
is presently charged, 

uv Pinkney v, United States, supra; Note: “Procedural 
Protections of the Criminal Defendant~~As Reevaluation of the 
Privilege Against Self-Incrimination and the Rule Exclud 
Evidence of Propensity to Commit Crime”, 78 Harv,L,Rev, 42 
(1964); Note: “Other Crimes Evidence at Trial: of Salancing 
and Other Matters“, 70 Yale L.J. 763 (1961). 

2/ Note, “Other Crimes Evidence at Trial: Of Balancing 
and Other Matters", 70 Yale L.J, 763, 765 (1961) c&ting 


Davis, “Limitations Upon the Prosecuton's Summation to tho 
Jury", 42 J,Crim, L,, C, & P.S, 73, 75-76, 81 (1951). 


3/ Brown v, United States, supra; United States ex,rel. 
Lowry ¥. Hyers, 242 F, Supp. 07} TaD: Par 1905); HeCorsi ak, 
Evidence, supra, pp, 93-94, 


The rere case, incidentally, involved another 
er ch 


rationale und courts have often allowed past crime 
evidence to be introduced agakst a defemant - that it is rele- 
vant to a decision regarding pumishment in those jurisdictions 
where the decision is to be made by the jury, ‘This ratiomale 
is subject to attack on the same basis as that allowing past 
crime evidence as relevant to tho dofendant's credibility - 
that is, that the prejudicial offect of introducing such evi- 
dence normally far outweighs any other valuo in admitting it 
during trinl, Thus, while the issue of past conviction evi- 
dence in the Myers case arises in a difforing contoxt from 

the case at bar, the reasoning used bythe court in that case 
in holding admission of such evidence prejudicial to defendant 
is equally applicable in the case at bar, 
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Moreover, cautionary instructions by the judge to limit 
the past crime evidence to the issue of credibility are widely 
conceded to be of little efficacy. Judge Learned Hand in dis- 
cussing similar limiting instructions noted that they were the 


“recommendation to the jury of a mental gymnastic which is 
1 


beyond not only their powers but anybody's else,* Recent 
jury studies reveal that jurors have an: 


“almost universal inability and/or unwilling- 
ness either to umierstand or follow the court's in- 
struction onthe use of defendant's prior criminal 
record for impeachment purposes, ‘he jurors almost 
universally used defendant's record to conclude that 
he was a bad man and hence was more likely than not 
guilty of the crime for which he was then standing 
trial,** 2/ 


It might also be noted that it is because past conviction 
evidence is so likely to be misused by the jury that, notwith- 
stamiing any probative value as to defentant’g credibility it 
may have, the prosecution is ordinarily forbidden to introduce 
such evidence in its case-in-chief, This sound policy is 
destroyed when the prosecutor is automatically permitted to 


1/ Nash v, United States, 54 F.2d 1007 (28 Cir,), cert, 
denied, 285 U.s, 556 (i932). See similar comment by this Court 
in Pinkney v, United States, supra, 


(1962) Note, supra, note 2, p. 13, 70 Yal e LJ. 763, 777 


3/ For a critical look at the way in which certain ex- 
ceptions to the rule, such — diets sci eas Saher to impeach credi- 
eccrome {, serve to undercut rule, see generally Note, supre, 
note 2, p. 13, 78 Harv, 1, Rov, "y26 (i964); see 
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introduce the evidence as soon as the defendant takes the 
stent To preserve the policy, it is imperative that, at the 
least, evidence of prior convictions of a defendant be received 
with caution, As this Court stated in its Brom decision: 


"This is not to say that a prior conviction 
has no relevance to credibility, It is to say 
that the trial judge, in weighing the prejudice 
that might result from its admission against the 
interest in having the defendant testify, should 
focus on just how relevant to credibility a par- 
ticular conviction may be, While one who has re- 
cently been convicted of perjury might well be sus- 
pected of lying again under path, the fact that a 
defendant accused of assault has already been con- 
victed of assault has no such bearing on credibility, 
Certainly the prior assault establishes a history of 
Violent behavior, but proof of prior violent behavior 
is inadmissible to prove agsault, See Michelson v, 
United States, 335 U.S, 469, 475-476 (1908),= (Slip 
op on, Dp. Oo, 


Thus, in the instant case, however reprehensible Appellant's 
past conduct may have been, the Goverment has not made a 
showing that it was so relevant to defendant's eredibllity that 
impeachment outweighed the prejudicial effect such evidence 
must have had on the jury; Certainly, the trial court made 

no attempt at such a showing, 


1/ There pairs 8 course, several instances in which 


past conviction evidnce is traditionally admitted, even as part 
of the prosecution's case, on the rational basis that the evi- 
dence is of such significant probative value that the danger of 
prejudice must be considered putweitghed -- for examples, evidence 
showing intent, motive, or the existence of a contiming scheme 
or plan, There is no suggestion, however, that any of these 
rational exceptions is applicable in the tase at bar, 
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(D), The Goverrment'’s final argument seems to be that 
since the complaining witness was cross-examined about his 
prior conviction for a crime, the defendant was properly cross- 
examined about his past convictions <-- apparently on a sort of 
tit-for-tat theory, (Govt, brief pp. 16-17, 21-22.) Appellant 
does not read Inck and its successor decisions as lending any 
support to such a theory, 

Even if such a tit-for-tat doctrine were to be adopted, 
there was in any event an absence of complete parity of pre- 
judicial treatment in this case since the goverment witness 
was inpeached on the basis of only one past conviction whereas 
the defendant was impeached onthe basis of five past convic- 
tions, Moreover, the difference was emphasized in the ninis 
of the jurors by the judge's instructions referring to this 
fact, (Tr. pp, 468-469, ) | 

Be that as it may, Appellant contends that the whole 
point of this court's recent Inck, Brow, ena sinilar deci- 
sions was to substitute for the autonatic inpeachnestrule a 
rational balancing test -- balancing the probative value of 
past conviction evidence against a defendant with the preju- 


dioial effect such evidence has on a jury, Appellant docs 


1/ The fact that the cormaining witness was under a 
pemiing indictment was also brought out at the trial, though 
not at the sanc tine as the inpeachnet concernig his past 
crininal record, Also, it was not nentioned in the trial 
judge's instruction sunning up the past crine evidence, 


Pay 


not believe it relevant in applying this balancing test whether 
the inpeachnent of a goverment witness was proper, It nay 
well be that inpcachnent of the govermont's witnoss in this 
case can also be questioned under the reasoning of the Model 
Code of Evidence Rule 106 that only past crines relating to 
dishonesty or false statenent should prdinarily be adnitted 
against any witness, Or it nay well be that applying a ration- 
al balancing test, such evidence was properly adnitted under 
well established exceptions or because this was a case where 
the gwerment witness’ testinony was the sole evidence that a 
crine had been comnitted ami that defendant had connitted it, 


and where defondant’s defense was that the conplaining witness 
1 


was lying out of a bad notive, In any event, whatever the 
nerifs of the inpeachnent of the goverrment witness, the crucial 
question here is whether applying a rational balancing test, 
defendant, in the context of this case, should have been in- 
peached on the basis of his past conduct, 

Appellant naintains further that the balancing test nust 
be applied with greater caution, and oven according to a 
stricter stamiard, where the witness is the defendant than in 
any other instance, for defendant's liberty is at stake, and 


1/ Appellant's defense in this case was that the con- 
plaining witness had in fact robbed hin, and, forced to give 
a cover story when he went to the hospital to have his cut 
finger treated, and perhaps worricd that defendant would re- 
port hin to the police, accused the dcfemant of robbing hin, 
incidentally giving a false nane at the tine to hide fron the 
police his past conviction for larceny, 
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the prejudicial harn t> hin is far greater than to an ordinary 
witness, Thus it is that the Modcl Rule of Evidence 106 and 
the Uniforn Rule of Evidence 21 provide that vhile witnesses 
generally can be inpeached for past crines involving dishonesty 
or false statenent, a def ondant~witness camt unless he first 
introduces affirmative evidence t> support his credibility, 
Other examples can be found in our legal systen whereby differ- 
ent criteria are applied where defendants are concerned, For 


exanple, it is because due process is to be strictly accorded 


a defendant-witness that our courts have traditionally provided 
that while character evidence relevant to a defendant's pro= 
pensity to connit crine is ordinarily inadnissible as part of 
the prosecution's Case-in-chief, the defendant hinself is per- 
nitted to introduce it if he considers it favorable, 

Applying a rational balancing test under all the circun- 
stances of this case, it nust be concluded that the prejudice 
to defemiant arising fron the introduction of his past crininal 
reoord far >éweighed its probative value and therefore iis ad- 
nission was reversible error, Nor ws this error cured by 
allowing the introduction of oviénce of a past conviction 
ogainst the goverment's conplaining witness, whether or nt 
that evidence ws properly adnitted, : 
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THE TRIAL COURT ERRED IN DENYING APPELLANT'S 
MOTION FOR ACQUITTAL SINCE THERE WAS NO SUB- 
STANTIAL EVIDENCE UPON WHICH REASONABLE MEN 
COULD FAIRLY HAVE FOUND DEFENDANT GUILTY BEYOND 
4. REASONABLE DOUBT, 

The Goverment states in its brief that “by introducing 
evidence in his behalf, appellant waived his right to challenge 
the propriety of the court's refusal to acquit him,” (Govt, 
vrief, p. 25). ‘This contention is not supported by present 
law, : 

It is well settled that if defendant renews his motion 
for acquittal at the close of all the evidence, after irtrodu- 
cing evidence in his own behalf, he will not be deemed to have 
waived any motion for judgment of acquittal made and denied 
at the close of the Govemment's wien In the case at bar, 
defemiant specifically renewed his motion for a@ directed ver- 
dict of acquittal at the close of all the evidence, (Tr, 401.) 

Moreover, the Supreme Court has ruled that renewal of 
a motion at the end of the case is not necessary to gain 
appellate review of the sufficiency of the evidence, Hemphill 
v, United States, 312 U.S. 657 (1940). See also us V. 
United States, 324 F.2d 893, n, 7, 895, n. 2, 898 (1963). 


1/ Sce Bule 29(a) of the Foderal Eules of Criminal 
Procedure, as well.as the Notes of the peas Committee on 
the Rules, 


Respectfully cutmitted, : 


Mrs. Zona Fairbanks Hostetler 
Attorney for Appellant 
(Appointed by this Court), 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) May appellant complain about early rulings denying 
his motions for production of the minutes of the grand 
jury testimony of the complaining witness, where he in 
fact examined those minutes during the presentation of 
his defense case and explicitly declined to make use of 
them? 

2) Where the jury was well aware that the trial below 
was a retrial, and where appellant’s experienced counsel 
expressed no concern during the trial about the comment 
of a witness that he believed appellant had once been 
found guilty of the offenses charged, may appellant urge 
that this remark was so prejudicial as to deprive him of 
a fair trial? 

3) Are taking property without right, a form of em- 
bezzlement, and malicious destruction of property “crimes” 
within the meaning of 14 D.C. Code § 305, and did the 
trial judge, in the circumstances of this case, properly 
exercise his discretion to permit impeachment of appellant 
by his prior convictions of these crimes? 

4) Was appellant’s motion for judgment of acquittal 
properly denied where the issue plainly was one of credi- 
bility and the Government’s evidence, if believed, was 
sufficient to sustain a guilty verdict? 


INDEX 


Counterstatement of the Case 
Statutes and Rule Involved 


Summary of Argument .......... 
Argument: 


I. Having examined the minutes of the grand jury testi- 
mony of the complaining witness and elected not to 
use them, appellant can claim no prejudice from the 
trial court’s rulings on his motions for production .... 


. The statement by a rebuttal witness that he believed 
appellant had been found guilty at the first trial, to 
which no objection was made until after conviction, 
does not warrant reversal 


III. The trial court properly permitted impeachment of ap- 
pellant by his prior criminal convictions 


IV. The evidence was more than sufficient to prove the ap- 
pellant guilty beyond a reasonable doubt 


Conclusion 


TABLE OF CASES 


*Accardo V. United States, 102 U.S. App. D.C. 4, 249 F.2d 
519 (1957), cert. denied, 356 U.S. 943 (1958) 

“Bostic v. United States, 68 App. D.C. 167, 94 
(1937), cert. denied, 303 U.S. 635 (1938) 18, 19, 20 

Boyer Vv. United States, 80 U.S. App. D.C. 202, 150 F.2d 
595 (1945) 

Brown v. United States, D.C. Cir. No. 20041, decided No- 
vember 10, 1966 

Clawans Vv. District of Columbia, 61 App. D.C. 298, 62 F.2d 
383 (19382) 

Corley v. United States, —— U.S. App. D.C. ——, 365 F.2d 
884 (1966) 

Covington v. United States, D.C. Cir. No. 19717, decided 
December 1, 1966 

*Curley Vv. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229, cert. denied, 331 U.S. 887 (1947) 

Dennis V. United States, 384 U.S. 855 (1966) 

Dolan v. United States, 218 F.2d 454 (8th Cir.), cert. de- 
nied, 349 U.S. 928 (1955) 

Epps Vv. United States, 81 U.S. App. D.C. 
11 (1946) 

Furqueron Vv. United States, 81 U.S. App. D.C. 829, 158 
F.2d 198 (1946) 


Cases—Continued 


Villaroman v. United States, 87 U.S. App. D.C. 240, 184 
pg 7s Ba’ 3 Tah @ 15" 1) a rae OL ena 

*Walker v. United States, —— U.S. App. D.C. ——, 363 F.2d 
681 (1966) 

Worthy Vv. United States, 122 U.S. App. D.C, 242, 352 F.2d 
718 (1965), vacated and remanded for further con- 
sideration, 384 U.S. 894 (1966) 


OTHER REFERENCES 


§ 705(b) (Supp. V, 1966) 19 
§ 403 (Supp. V, , 1966) 17, 18, 20 
-17, 18, 19 


*Cases chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,126 


Morris W. GORDON, APPELLANT 
% 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is the second appeal taken by Morris W. Gordon 
from the verdict of a jury finding him guilty of robbery 
and assault with a dangerous weapon. The indictment in 
this case was filed on December 14, 1964, and charged 
that on October 20, 1964, appellant robbed Horace L. 
Logan and assaulted him with a dangerous weapon, a 
knife. After a trial by jury in January, 1965, appellant 
was convicted and sentenced to imprisonment for a period 
of from two to seven years. 

During the pendency of his appeal from that conviction 
(D.C.Cir. No. 19,280), new counsel for appellant filed in 


(1) 


2 


the District Court a motion for a new trial on the ground 
of newly discovered evidence, under Fed. R. Crim. P.83. 
The motion alleged “that the sole government witness 
against the defendant at his trial was Horace Lafayette 
Logan, also known as Leroy Logan, Jr.,”, that on cross- 
examination “Logan denied that he had ever been con- 
victed of Larceny”, “that in fact, Logan had been duly 
convicted of Larceny in the District of Columbia Court of 
General Sessions, Criminal Division, U.S. No. 7503-62 on 
the 12th day of November, 1962”, that trial counsel had 
“exercised all due diligence to prove this conviction,” and 
that counsel “was surprised by Logan’s denial of that 
conviction.” 

The Government’s response to this motion pointed out 
that the complaining witness against appellant was Horace 
Leroy Logan, Jr. (I Tr. 19), Horace Lafayette Logan 
being the brother of the victim (I Tr. 35), that at the 
trial Logan had been asked “are you the same Horace 
Logan who pled guilty to larceny on February 20, 1963, 
in the D.C. Court of General Sessions?” and that Logan 
had replied “No” (I Tr. 35), and that Logan had never 
been asked at the first trial whether he had been convicted 
of larceny at some other specific time or whether he had 
ever been convicted of larceny. 

A full hearing on the motion, including testimony by 
Logan and other witnesses, was conducted on October 20 
and 21, 1965. The following day Judge Pine indicated 
his willingness to grant appellant’s motion for a new 
trial.2 He found the first two grounds of appellant’s mo- 
tion not sustained by the evidence but concluded that, in 
the circumstances of this case, the evidence of Logan’s 
1962 conviction of petit larceny was “newly discovered 


1 References to “I Tr.” are to the transcript of the first trial 
which is part of the record on appeal herein. References to “Tr.” 
are to the transcript of the second trial, which resulted in the 
conviction from which this appeal is taken. 


2 See Smith Vv. Pollin, 90 U.S. App. D.C. 178, 194 F.2d 349 (1952). 
On October 26, 1965, the case was remanded to the District Court 
and on November 83 the motion for a new trial was formally granted. 
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evidence” warranting a new trial. United States v. 
Gordon, 246 F. Supp. 522 (D.D.C. 1965). 

The second trial was held in February, 1966, and ap- 
pellant was again convicted. His post-trial motion for 
judgment of acquittal or a new trial, based on insufficiency 
of the evidence and a statement made by a Government 
witness during the trial (see Argument II infra), was 
denied, he was again sentenced to imprisonment for from 
two to seven years, and has appealed. 

At the second trial, as at the first, the jury heard two 
opposing stories of the events that occurred on the after- 
noon of October 20, 1964 between the complaining wit- 
ness Logan and the appellant. Choosing to accept that of 
the complainant, the jury found appellant guilty. 

Leroy Logan, Jr. testified that on the afternoon in ques- 
tion he received from his employer, County Fair Bakery, 
his paycheck, Government Exhibit 1, in the amount of 
$79.48 (Tr. 20-21, 33-34). After cashing the check at a 
liquor store (Tr. 22, 34), Logan went into the Ohio Res- 
taurant at 14th and H Streets, N.E. (Tr. 28). There he 
sat down in the first booth with a friend, Tom, and three 
girls, and ordered a beer, receiving change from a twenty- 
dollar bill (Tr. 28-24, 79). In accordance with his usual 
practice, Logan then went out to his car,* placed the bulk 
of his money under the right front floor mat, locked the 
car, and returned to the restaurant with about two dollars 
and change in his pocket (Tr. 24, 79-80). After a few 
minutes, an argument ensued between Logan and one of 
the girls and so he moved over to the bar (Tr. 28, 24). 

Logan had noticed appellant Morris Gordon seated at 
the next booth, facing him, accompanied by a baby girl. 
At appellant’s invitation, Logan brought his beer from 


> Logan testified that he was paid hourly and that his check 
varied from week to week. He had not seen the October 20 check 
before he testified at the first trial and this is why he stated then 
that his check that week had been for $80.32. (Tr. 22, 75-78, 140, 
360.) 


«The car, he testified, belonged to his father-in-law (Tr. 28, 359- 
60). 
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certain conversations he had had with Logan wherein 
Logan apparently gave his name as Horace Leroy Logan 
and declined to reveal his 1962 conviction for petit larceny 
(Tr. 253-59). 

The jury learned of Logan’s 1962 conviction of petit 
larceny (the cause of the retrial) (Tr. 122, 135-36) and 
that Logan was then under indictment in Criminal No. 
1118-65 for housebreaking and grand larceny committed 
in September of 1965 (Tr. 122-28), a case for which no 
trial date was then set (Tr. 312-16). Both Logan and his 
counsel denied that any promises had been made as to 
what disposition would be made in that case were Logan 
to testify on behalf of the Government in the instant case 
(Tr. 122, 128, 376-79, 394-95), and Logan denied that he 
expected any consideration to be extended to him because 
of his testimony against appellant (Tr. 124, 126, 144). 
Finally, after laying appropriate foundations, defense 
counsel read to the jury various portions of Logan’s testi- 
mony at the first trial as inconsistent with parts of his 
testimony at the retrial (Tr. 352-57). Other prior state- 
ments made by Logan were offered by the Government in 
rebuttal (Tr. 867, 370-73). 

As at the first trial, appellant testified that he had not 
robbed Logan; rather Logan had robbed him. Appellant 
had not gone to work on Tuesday, October 20, 1964, be- 
cause his common-law wife, who was pregnant, was in 
pain, and he had volunteered to look after the children. 
That afternoon, possessed of about $54.00 remaining from 
the $112.37 paycheck that he had received the preceding 


10 Although the case against Logan had been reassigned without 
a definite trial date, both Logan and his counsel testified that this 
was at Logan’s request, in order that he might work over the 
winter to support his ailing wife (Tr. 128-24, 379-81, 388, 390). 
Another reason for the reassignment of Logan’s case was to avoid 
a scheduling conflict between that trial and this (Tr. 398-94). 
Logan’s counsel, Irving Wilner, testified that the Assistant United 
States Attorney had refused to discuss the merits of the case 
against Logan until after the disposition of the instant case (Tr. 
384-86, 394). 
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Friday,” appellant took his 18 month old daughter for a 
walk. (Tr. 163-67, 171, 186.) As he passed the Ohio 
Restaurant, he saw there a friend, named perhaps Calley, 
whom he had known for a few weeks,” and he went inside 
(Tr. 167-68, 186). After a while, Logan arrived, and 
appellant testified that after the argument between Logan 
and his companions, Logan came over to where appellant 
sat at the bar and started up a conversation (Tr. 168- 
70). Appellant claimed that he bought a beer for Logan 
(Tr. 170), and that they talked for a time (Tr. 171-72). 
Then appellant went over to a booth and talked to an old 
man about his daughter and to Mrs. Harper, owner of 
the restaurant (Tr. 172-73, 174, 214-17). Finally, on the 
old man’s advice that appellant had had too much to drink, 
appellant decided to take his daughter home (Tr. 174, 
220-21). Although at this time Logan was not part of 
the group in the booth but rather was standing at the bar 
some feet away (Tr. 173-74, 223-27), appellant claimed 
that Logan asked if he could take appellant home (Tr. 
174, 226-27). Appellant accepted the offer, and the two 
drove in Logan’s car to 7th and G Streets where appellant 
left his daughter (Tr. 174-75). Then, appellant testified, 
he acquiesced in Logan’s suggestion that they go to North- 
west where Logan could get some money from his wife 
to “repay the favor” (Tr. 176, 229-30). 

Shortly after they started off to Northwest, appellant 
fell asleep (Tr. 177, 191). Near Florida Avenue and Q 
Streets, Northeast, as the car hit a bump while pulling 
into an alley, appellant testified, he awoke to find Logan’s 
hand in his left-hand pants pocket (Tr. 177-78, 192-93, 


22 Mrs. Ruth Chambliss, appellant’s common-law wife, confirmed 
this testimony (Tr. 260-68). She also testified that she did not 
see appellant carry a knife out of the house on October 20, nor 
during the six months they lived together had she found a knife in 
appellant’s personal effects (Tr. 264). 


12,A search of the transcript of the first trial, made by appel- 
lant’s counsel, disclosed no mention of this Calley or of the old man 
about whom appellant also testified at the retrial (Tr. 187, 207- 
10, 246). 
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him is not bound by his answers as to such matters. 
To prove the conviction of crime the certificate, under 
seal, of the clerk of the court wherein proceedings 
containing the conviction were had, stating the fact 
of the conviction and for what cause, is sufficient. 


Title 22, District of Columbia Code (Supp. V, 1966), 
Section 403 provides: 


Whoever maliciously injures or breaks or destroys, or 
attempts to injure or break or destroy, by fire or 
otherwise, any public or private property, whether 
real or personal, not his own, of the value of $200 
or more, shall be fined not more than $5,000 or shall 
be imprisoned for not more than ten years, or both, 
and if the value of the property be less than $200 
shall be fined not more than $1,000 or imprisoned for 
not more than one year, or both. 


Title 22, District of Columbia Code, Section 502, provides: 


Every person convicted . . . of an assault with a 


dangerous weapon, shall be sentenced to imprison- 
ment for not more than ten years. 


Title 22, District of Columbia Code, Section 1211, pro- 
vides: 


The taking and carrying away of the property of 
another in the District of Columbia without right to 
do so shall be a misdemeanor, punishable by a fine 
not to exceed one hundred dollars, or imprisonment 
for a term not to exceed six months, or both. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 
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appellant had been found guilty at the first trial, appel- 
lant did not object, nor did he ask that this comments be 
stricken or a mistrial declared. Only after the return of 
the guilty verdict did appellant indicate his unhappiness 
with this remark. This comment, which obviously did not 
appear prejudicial to counsel during the trial, surely did 
not deprive appellant of a fair trial. 


Ii 


This Court has often held that the word “crime” as 
used in section 305 of title 14 of the District of Columbia 
Code, permitting impeachment of witnesses by prior con- 
victions, encompasses both felonies and misdemeanors. 
Recently this Court has explained that the misdemeanors 
included are those in which a jury trial may be had, that 
is, those where the possible punishment may be more than 
90 days’ imprisonment. Taking property without right, 
for which six months’ imprisonment (and a fine) may be 
imposed, and malicious destruction of property, which 
carries a maximum sentence of $1,000 fine and one year 
in prison if the value of the property destroyed is less 
than $200, thus constitute crimes which may be used for 
impeachment. Moreover, convictions of both taking prop- 
erty without right (a form of embezzlement) and of mali- 
cious destruction of property indicate a basic disrespect 
for law and social obligations and accordingly are directly 
relevant to the question whether the convicted witness will 
testify truthfully. 

In this case, the trial judge did not abuse his discretion 
when he determined to permit impeachment of appellant 
by means of these prior convictions. Whatever his deci- 
sion in this regard, appellant planned to testify. The criti- 
cal issue, admittedly, was that of credibility, and Logan 
had already been impeached by his prior criminal convic- 
tion (the reason for the retrial) and by matters arising 
since the first trial. The judge had heard appellant tell 
his story at the first trial and had heard Logan’s testi- 
mony at both trials. Finally, the retrial had been granted 
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Rule 6(e) of the Federal Rules of Criminal Procedure 
provides in pertinent part: 


Secrecy of Proceedings and Disclosure. 


Disclosure of matters occurring before the grand jury 
other than its deliberations and the vote of any juror 
may be made to the attorneys for the government for 
use in the performance of their duties. Otherwise a 
juror, attorney, interpreter, stenographer, operator of 
a recording device, or any typist who transcribes re- 
corded testimony may disclose matters occurring be- 
fore the grand jury only when so directed by the 
court preliminarily to or in connection with a judicial 
proceeding .... 


SUMMARY OF ARGUMENT 


I 


During the presentation of his defense case, appellant’s 
motion for in camera inspection of the minutes of the 
grand jury testimony of the complainant Logan was 
granted by the trial judge, and substantially all of these 
minutes were subsequently turned over to defense counsel. 
Experienced trial counsel made a considered decision, in 
which appellant acquiesced, not to use these minutes in 
further cross-examination of Logan. In fact, only a few 
inconsistencies appear between the grand jury testimony 
and Logan’s trial testimony. The jury was aware that 
Logan had previously testified differently in these respects, 
for his testimony at the first trial, which was the same 
as that before the grand jury, was read to the jury as 
inconsistent with his testimony at the retrial. In these 
circumstances, appellant can not urge error in the denials 
of his earlier motions for production of the grand jury 
minutes. 


II 


The jury was aware from the first day of trial that 
this case had been tried once before. On the third and 
last day of trial, when a witness expresed his belief that 
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appellant had been found guilty at the first trial, appel- 
lant did not object, nor did he ask that this comments be 
stricken or a mistrial declared. Only after the return of 
the guilty verdict did appellant indicate his unhappiness 
with this remark. This comment, which obviously did not 
appear prejudicial to counsel during the trial, surely did 
not deprive appellant of a fair trial. 


Til 


This Court has often held that the word “crime” as 
used in section 305 of title 14 of the District of Columbia 
Code, permitting impeachment of witnesses by prior con- 
victions, encompasses both felonies and misdemeanors. 
Recently this Court has explained that the misdemeanors 
included are those in which a jury trial may be had, that 
is, those where the possible punishment may be more than 
90 days’ imprisonment. Taking property without right, 
for which six months’ imprisonment (and a fine) may be 
imposed, and malicious destruction of property, which 
carries a maximum sentence of $1,000 fine and one year 
in prison if the value of the property destroyed is less 
than $200, thus constitute crimes which may be used for 
impeachment. Moreover, convictions of both taking prop- 
erty without right (a form of embezzlement) and of mali- 
cious destruction of property indicate a basic disrespect 
for law and social obligations and accordingly are directly 
relevant to the question whether the convicted witness will 
testify truthfully. 

In this case, the trial judge did not abuse his discretion 
when he determined to permit impeachment of appellant 
by means of these prior convictions. Whatever his deci- 
sion in this regard, appellant planned to testify. The criti- 
cal issue, admittedly, was that of credibility, and Logan 
had already been impeached by his prior criminal convic- 
tion (the reason for the retrial) and by matters arising 
since the first trial. The judge had heard appellant tell 
his story at the first trial and had heard Logan’s testi- 
mony at both trials. Finally, the retrial had been granted 
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in order that the testimony of both witnesses might be 
assessed by the jury in the light of the available informa- 
tion bearing on their credibility. In these circumstances, 
we submit, the trial judge was in the best position to de- 
termine whether the interests of justice would be served 
by allowing the proposed impeachment. His decision should 
be affirmed by this Court. 


IV 


The trial judge properly denied appellant’s motions for 
judgment of acquittal. In ruling on these motions, of 
course, the evidence must be viewed in the light most fa- 
vorable to the Government. The testimony of the com- 
plaining witness in this robbery and assault case could 
have been credited by the jury and, if believed, was plainly 
sufficient to justify conviction. 


ARGUMENT 


I. Having examined the minutes of the grand jury testi- 
mony of the complaining witness and elected not to use 
them, appellant can claim no prejudice from the trial 
court’s rulings on his motions for production. 


(I Tr, 28, 24, 26, 59; Tr. 24, 26-29, 57-61, 83-86, 
147-48, 338-40, 346-50, 353-55, 358-64) 


This case differs in one crucial respect from prior deci- 
sions dealing with production or examination of grand 
jury minutes,” for in this case the minutes of Logan’s 
testimony before the grand jury were examined by the 
court and turned over to defense counsel during the pres- 
entation of the defense case. Appellant’s only complaint 
now is that this examination and production should have 


13 .g., Dennis v. United States, 384 U.S. 855 (1966) ; Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395 (1959); Corley v. 
United States, —— U.S. App. D.C. ——, 365 F.2d 884 (1966); 
Worthy v. United States, 122 U.S. App. D.C. 242, 352 F.2d 718 
(1965), vacated and remanded for further consideration, 384 U.S. 
894 (1966). 


13 


been made at an earlier point in the trial. This dispute 
about timing certainly does not warrant reversal of ap- 
pellant’s conviction. 

On January 12, 1966, after the granting of his motion 
for a new trial, appellant moved for production of the 
minutes of the grand jury testimony of the complaining 
witness Logan, relying on Gordan v. United States, 112 
U.S. App. D.C. 33, 229 F.2d 117 (1962). This motion was 
denied, after argument, by then Chief Judge McGuire on 
January 18, and, as renewed, by Judge Pine on January 
26. 

During trial, at the conclusion of the Government’s 
direct case, appellant again moved unsuccessfully for pro- 
duction of these minutes (Tr. 147-48) .* However, at the 
end of the second day of trial, during the presentation 
of the defense case, a renewed motion for in camera in- 
spection was granted with the consent of the Government 
(Tr. 338-40). The following morning, substantially all of 
these minutes were turned over to the defense (Tr. 346- 
49).5 After a conference with his client, experienced de- 
fense counsel announced his decision, concurred in by ap- 
pellant, “not to make any use of” those minutes (Tr. 
349-50). 

Logan’s grand jury testimony is for the most part com- 
pletely consistent with his testimony at the second trial, 
Tr. 24, 27-29. Examination of the minutes reveals only 
two inconsistencies, each of which also appears in a com- 
parison of his testimony at the two trials. First, before 
the grand jury (page 3) and at the first trial (I Tr. 26), 
Logan was uncertain what kind of knife appellant had 
wielded; at the second trial, he testified that the knife 
looked like a switchblade (Tr. 27, 84-86). Second, both 


14 Appellee notes that this motion was made not during the cross- 
examination of Logan but rather after the Government had rested, 
and that had the motion been granted it would have been necessary 
to recall Logan to the stand. 


%3The portion of the minutes that was released to appellant, 
Government Exhibit 9a for identification, has been made a supple- 
mental record on appeal. 
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before the grand jury (page 6) and at the first trial (I 
Tr. 23, 24, 59) Logan testified that he had decided to go 
uptown at about 3:15 when appellant asked him to drive 
him and the sleepy baby home; at the second trial, Logan 
testified that he did not recall making an announcement to 
this effect (Tr. 26, 57-61). Logan was vigorously cross- 
examined about these differences between his testimony at 
the two trials (Tr. 57-61, 83-86), and the relevant por- 
tions of the first trial transcript were offered in evidence 
and read to the jury (Tr. 353-55). Significantly, appel- 
lant received the grand jury minutes immediately before 
he read into evidence the prior trial testimony, and, al- 
though Logan was available for further cross-examina- 
tion, appellant declined to avail himself of this opportuni- 
ty for further impeachment. Even when Logan was called 
in rebuttal by the Government later that morning, ap- 
pellant made no attempt to question him about his state- 
ments to the grand jury (Tr. 358-64). 

Since appellant did receive the grand jury minutes in 
question yet declined to make use of them, and since the 
only visible inconsistencies between that testimony and 
Logan’s testimony at the second trial were brought to the 
jury’s attention in the form of Logan’s identically incon- 
sistent testimony at the first trial, any error in the early 
rulings on appellant’s motion for production of the min- 
utes was clearly harmless. Accordingly, appellee does not 
reach the question whether these rulings were correct. 


Il. The statement by a rebuttal witness that he believed 
appellant had been found guilty at the first trial, to 
which no objection was made until after conviction, 
does not warrant reversal. 


(Tr. 41, 50-51, 75-77, 377-78) 


Irving Wilner, attorney for Logan in the housebreaking 
case, was called in rebuttal to testify about the status of 
that case and Logan’s expectations with respect to its dis- 
position. In the course of preliminary questioning, Mr. 
Wilner testified that he had had a conference with the 
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prosecutor about a case in which Logan was to be a wit- 
ness “on a retrial” (Tr. 377-78). Asked whether that was 
the case of United States v. Morris Gordon, Mr. Wilner 
replied : 
Well, I cannot identify the caption of the case, but 
it was supposed to have been, according to your state- 
ments to me, a case in which Mr. Gordon had been 
under indictment for, I believe, robbery or aggra- 
vated assault or both, and in which he had been found 
guilty, I believe. Anyhow there was a retrial for 
some reason to be had. (Tr. 378.) 


No objection was made at the time to the remark that 
Wilner believed appellant had been found guilty, nor did 
counsel move to strike the testimony or for a mistrial. 
The matter was first raised, to no avail, in appellant’s 
post-conviction motion for a new trial. Again on appeal, 
the assertion is made that this comment was so prejudi- 
cial that reversal is required. The contention is without 
merit. 

The settled rule is that objections to the receipt of evi- 
dence must be made at the time the evidence is offered, in 
order that any impropriety may be corrected at that time. 
E.g., Segurola v. United States, 275 U.S. 106 (1927); 
Scott v. United States, 115 U.S. App. D.C. 208, 317 F.2d 
908 (1963) ; Isaacs v. United States, 301 F.2d 706 (8th 
Cir.), cert. denied, 371 U.S. 818 (1962) and cases cited; 
United States v. Kanton, 264 F.2d 588 (7th Cir. 1959) ;* 
see Skiskowski v. United States, 81 U.S. App. D.C. 274, 
279, 158 F.2d 177, 182 (1946), cert. denied, 330 U.S. 822 
(1947) (failure to move to strike, and cross-examination 
on evidence, renders its admission harmless); United 


16 Analogous are those cases which hold that objections to 
summations as prejudicial must be made at the time of argument, 
e.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 237- 
248 (1940); Karikas v. United States, 111 U.S. App. D.C. 312, 296 
F.2d 484 (1961), and those that follow Fed. R. Crim. P. 30 to hold 
that objections to the court’s charge must be made before the jury 
retires, e.g., Villaroman Vv. United States, 87 U.S. App. D.C. 240, 
184 F.2d 261 (1950). 
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States v. Farber, 336 F.2d 586, 589 (6th Cir. 1964) 
(striking of testimony cures any error unless evidence 
exceptionally prejudicial) ; Dolan v. United States, 218 
F.2d 454, 460 (8th Cir.) cert. denied, 349 U.S. 923 (1955) 
(same). 

From the very first day of trial, the jury was aware 
that the appellant had once before been tried for the 
crimes charged in the indictment. See, e.g., Tr. 41, 50-51, 
75-77. Since that first trial had occurred one year before 
the second, the jury might well have been under the im- 
pression that the retrial was occasioned by a reversal of 
a prior conviction. Moreover, Mr. Wilner’s statement was 
not positive but rather the hesitant expression of his belief 
as to what the result of the first trial had been. Appel- 
lant’s experienced counsel apparently made a calculated 
decision that an objection to Mr. Wilner’s comment would 
unduly emphasize it in the minds of the jurors. Manifestly 
appellant should not be allowed to remain silent during the 
trial and then, having lost his gamble with the verdict 


of the jury, complain that he was prejudiced by this rather 
innocuous comment. Reversal on this score is not war- 
ranted. 


III. The trial court properly permitted impeachment of ap- 
pellant by his prior criminal convictions. 


(Tr. 18-19, 122, 151-62, 283-41, 249.) 


At the first trial of this case, which occurred prior to 
the decision in Luck v. United States, 121 U.S. App. D.C. 
151, 348 F.2d 768 (1965), appellant was impeached by 
evidence of four prior criminal convictions (I Tr. 88-89) 
whereas Logan “was portrayed before the jury as a man 
unblemished by a criminal record, which was not true.” 
United States v. Gordon, supra at 525. The new trial 
was granted in order that the credibility of both appellant 
and Logan might be assessed by the jury in the light of 
all available information bearing on the question.” Ac- 


27 As Judge Pine noted in his opinion granting the motion, 246 
F.Supp. at 525, “It was a case where the jury had to determine 
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cordingly, at the retrial Logan was asked about, and ad- 
mitted, his 1962 conviction for petit larceny (Tr. 122). 
In addition, appellant attempted to destroy Logan’s credi- 
bility by two other matters—his initial use of the name 
“Horace” and the fact that he faced the possibility of 25 
years’ imprisonment for housebreaking and larceny. 

It was apparent from the outset that appellant planned 
to testify on the retrial, for his opening statement offered 
a version of the facts that could be proved only by his own 
testimony (Tr. 18-19). Nor did the threat of impeach- 
ment by his prior convictions have any effect on appel- 
lant’s decision to testify, for that decision was made be- 
fore his counsel raised the possibility of limiting that 
impeachment (Tr. 151). Before appellant testified, how- 
ever, he did ask the trial court to exclude evidence of two 
of his prior convictions on the ground that the crimes in- 
volved were “petty offenses” and thus did not fall within 
the provisions of 14 D.C. Code § 305 (Tr. 151-52, 155), 
or alternatively, in the exercise of its discretion (Tr. 154, 
155, 161). The convictions mentioned were for taking 
property without right in 1962, a violation of 22 D.C. 
Code § 1211, and for malicious destruction of property in 
December of 1965, a violation of 22 D.C. Code § 403 
(Supp. V, 1966) (Tr. 151-52). After lengthy argument 
(Tr. 151-62), Judge Pine found that these constituted 
convictions of “crime” within the meaning of section 305 
and concluded that he would permit the impeachment 
(Tr. 162)."* Appellant now contends that the trial court 


whether to believe the word of the complaining witness or the word 
of the defendant. To be sure defendant’s account of the incident 
strains credulity, but the complaining witness’ account is lacking 
in certitude in several respects; and this condition of the evidence, 
plus a showing that each had criminal] records, which weighs heavily 
in connection with credibility, could well produce a state of mind 
that neither the complainant nor the defendant was telling the 
truth... .” 


318 Although trial counsel apparently did request the court to pre- 
clude impeachment by means of the two specified convictions in the 
exercise of its discretion under Luck, he at no time asked the court 
to exclude evidence of the escape, robbery, or weapons convictions 
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erred in its interpretation of the statutes involved and 
that it abused its discretion in permitting the impeach- 
ment. Neither contention has merit. 

Taking property without right is defined by section 
1211 of Title 22, District of Columbia Code, and carries a 
maximum penalty of $100 fine and 6 months’ imprison- 
ment. Malicious destruction of property, of which appel- 
lant was convicted in December 1965,” is proscribed by 
section 403 of the code, and is either a felony punishable 
by up to $5,000 fine and 10 years’ imprisonment, or a 
misdemeanor punishable by $1,000 fine and one year in 
prison, depending upon the value of the property.” Re 
lying on Bostic v. United’ States, 68 App. D.C. 167, 94 
F.2d 636 (1937), cert. denied, 308 U.S. 635 (1938), 
where this Court refused to limit the word “crime” in sec- 
tion 305 to crimes involving moral turpitude, and on 
Clawans v. District of Columbia, 61 App. D.C. 298, 62 
F.2d 383 (1932), Judge Pine ruled that these misdemean- 
ors did come within the statute (Tr. 152, 155, 157, 162). 


The correctness of his decision is confirmed by the subse- 
quent opinion in Pinkney v. United States, US. 
App. D.C. ——, 363 F.2d 696 (1966), wherein this Court 


on any ground. Accordingly, he cannot characterize as erroneous 
“an alleged abuse of a discretion, which was never invoked.” 
Walker v. United States, —— U.S. App. D.C. ——, 368 F.2d 681, 
682 (1966). 


1° Trial counsel for appellant apparently believed that this con- 
viction had been for a violation of 22 D.C. Code § 3112, which car- 
ries a maximum penalty of $100 fine and 6 months’ imprisonment. 
See Tr. 152, 160. In fact, however, the information (U.S. 11802- 
65) was drawn under the recently amended section 408, and charged 
that appellant “did on or about November 28, 1965, maliciously 
destroy, and injure, and break and deface certain property con- 
sisting of window glasses, the property of Fred Shelton, without 
the consent of the owner ....” (Emphasis added.) 


20 Appellant does not argue that a conviction of felony would 
not constitute a conviction of “crime” under section 305, and it 
would offend common sense to hold that a difference of one cent 
in value of the property destroyed could affect the relevancy of 
the conviction to the question of credibility. 
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concluded that “crime” in section 305 means an offense 
for which a jury trial may be had, in other words, an 
offense punishable by more than 90 days’ imprisonment. 
See 16 D.C. Code § 705(b) (Supp. V, 1966). Obviously 
both the challenged misdemeanors meet this test. 

The Pinkney ruling by implication reaffirm the prior 
refusals of this Court, in Bostic and in Murray v. United 
States, 58 App. D.C. 119, 288 Fed. 1008, cert. denied, 262 
U.S. 757 (1923), to draw a distinction between crimes in- 
volving moral turpitude or depravity, and other less 
shocking offenses." Accord, Joseph v. United States, D.C. 
Cir. No, 19741, decided March 5, 1966 (per curiam). 
However, because of the concern recently expressed by 
certain members of this Court about whether convictions 
of certain crimes really do bear upon credibility,” we 
discuss briefly why the crimes here involved were rele- 
vant to the question whether appellant testified truthfully. 

Taking property without right, section 1211, is part of 
chapter 12 of the criminal code of the District, which de 
fines the various forms of embezzlement. Accordingly, as 
presently proscribed, taking property without right is, as 
its very name implies, a larcenous crime. See Harris v. 
District of Columbia, 182 A.2d 152 (D.C. Mun. App. 
1957) ; cf. Epps v. United States, 81 U.S. App. D.C. 244, 
157 F.2d 11 (1946). It cannot be questioned that em- 
bezzlement and larceny are crimes that imply dishonesty 
and untrustworthiness of character. Presumably one who 


2168 App. D.C, at 168, 94 F.2d at 687: 


The word ‘crime’, as used in the statute, includes both felonies 
and misdemeanors. .. . The test provided by Congress is clear 
and certain. Any person who has been convicted of a crime, 
ie., a felony or misdemeanor, may have that fact given against 
him to affect his credit as a witness. . . . The District of 
Columbia statute is not limited to convictions of felonies . . . 
or to convictions of crimes involving moral turpitude. . . . 


22 Brown Vv. United States, D.C. Cir. No. 20041, decided No- 
vember 10, 1966; Stevens v. United States, D.C. Cir. No. 19883, 
decided October 20, 1966; see Covington v. United States, D.C. 
Cir. No. 19717, decided December 1, 1966. 
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has abused a trust reposed in him will have few scruples 
about falsifying his testimony in court. As such, its use 
for impeachment would clearly be proper even in a juris- 
diction where moral turpitude is a requirement. 

Destroying movable property, section 403, requires that 
the invasion of the property rights of the victim be done 
“maliciously.” In law, of course, malice exists when the 
act is done intentionally, without just cause or excuses, 
and with the express or implied intent to do evil. See 
BLACK, LAW DICTIONARY, 1109-10 (4th ed. 1951). That 
same authority defines the oft-used phrase “moral turpi- 
tude” as “An act of baseness, vileness, or depravity in the 
private and social duties which a man owes to his fellow 
men, or to society in general, contrary to the accepted and 
customary rule of right and duty between man and man. 
. . . Conduct contrary to justice, honesty, modesty, or 
good morals.” Jd. at 1160. Certainly one who intention- 
ally and without reason destroys the property of another 
breaches the social duty he owes to his fellow citizen and 
violates accepted codes of good behavior. More easily 
than another he might lie on the witness stand, for his 
respect for legal and moral codes is proven impaired. In 
this context, we note that taking another’s property with- 
out right to do so equally interferes with the latter’s enjoy- 
ment of his property and violates the “accepted and cus- 
tomary rule of right and duty between man and man.” 
Accordingly, we submit, the crimes here involved do in- 
volve elements of untrustworthiness and thus are persua- 
sive evidence on the question whether the convicted wit- 
ness, here the appellant, testified truthfully. 

Turning to the question whether Judge Pine abused his 
discretion in permitting impeachment by the two chal- 


23 Even the decision in Brown v. United States, supra, recognizes 
that the fact of any prior criminal conviction does have relevance 
to the question of credibility, although the probative value of a 
conviction for some crimes (there assault) is obviously less than 
the probative value of convictions for crimes such as perjury. 
Slip op. at 6-7. In Bostic v. United States, supra, this Court upheld 
the use of a conviction for simple assault to impeach a defendant 
charged with murder. 


21 


lenged convictions, it is plain that this exercise of discre- 
tion was informed and considered and cannot be found 
clearly erroneous. Luck itself recognizes that 


The goal of a criminal trial is the disposition of the 
charge in accordance with the truth. The possibility 
of a rehearsal of the defendant’s criminal record in 
a given case, especially if it means that the jury will 
be left without one version of the truth, may or may 
not contribute to that objective. The experienced 
trial judge has a sensitivity in this regard which nor- 
mally can be relied upon to strike a reasonable bal- 
ance between the interests of the defendant and of 
the public. ... The matter is... one for the exer- 
cise of discretion .... 


Luck v. United States, supra at 157, 348 F.2d at 769. 
(Emphasis added.) Moreover, as this Court noted in 
Hood v. United States, —— U.S. App. D.C. —, 365 
F.2d 949, 951 (1966), “the alert and experienced trial 
judge presiding over a criminal case has a grasp of how 


the interests of justice are best served in the case taking 
shape before him.” In the instant case, the trial judge 
was peculiarly able to weigh the relevant factors in ex- 
ercising his discretion. 

Having presided at the first trial, Judge Pine had al- 
ready heard the appellant tell his story2‘ He knew that 
whatever his decision, appellant would take the stand at 
the retrial and testify (Tr. 151). He knew that the crimes 
involved did indicate a general dishonesty and malicious 
disregard for the rules laid down by society, and thus 
that their relation to the question of truthfulness was 
more than minimal. Finally, there was the peculiar cir- 
cumstance that the retrial had been granted only in order 


?¢In granting the motion for the new trial, the court expressed 
its opinion that appellant’s version of the episode “strains cre- 
dulity.” United States v. Gordon, supra at 525. We note again that 
appellant changed his testimony for the retrial to delete perhaps 
the most incredible feature of his story. See Tr. 288-41, 249. 


*5 Neither of these crimes evinced a propensity for assaults on 
the persons of others. 
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that the jury might weight the testimony of both Logan 
and appellant, impeached by the prior criminal convic- 
tions of each. Indeed, it was for this reason that the 
prosecutor desired to bring to attention of the jury all of 
appellant’s prior convictons, rather than selecting only the 
most persuasive ones. (Tr. 156.) Moreover, most of the 
record consists of appellant’s attempt to impeach Logan’s 
credibility by his prior conviction, his use of the name 
Horace, his pending indictment, and alleged prior incon- 
sistent statements. In these circumstances, we submit, 
the jury was properly apprised of all information that 
bore on the central question in the case—whether appel- 
lant** or Logan was telling the truth. The court care- 
fully and fully instructed the jury that the evidence of 
prior convictions was to be used only in evaluating the 
truthfulness of the witness, be he defendant or complain- 
ant.” Giving to Judge Pine’s exercise of discretion “a re- 


26 We note that appellant failed to take advantage of the rule 
of Boyer v. United States, 80 U.S. App. D.C. 202, 150 F.2d 595 
(1945), permitting him to explain the circumstances of his prior 
convictions. Compare Tr. 135-36, where Logan gave such an ex- 
planation. 


27 This portion of the charge reads as follows: 


Now, the defendant took the witness stand and on cross- 
examination testified that he had been convinced of several 
criminal offenses in the past, 

Those convictions were admitted in evidence for one purpose 
and one purpose only, that you might consider them when you 
came to the point of weighing his credibility. 

You may take those convictions into consideration when 
you weigh and evaluate the trustworthiness of his testimony, 
but you are not to reason because he was convicted at some prior 
time of some other offense he is guilty of the offense charged 
here. 

You may only consider those convictions for the purpose of 
testing his credibility. 

The complaining witness also testified that he had been con- 
victed of a criminal offense in the past. This likewise may be 
considered by you in weighing and evaluating his testimony 
and determining how much credence you will give to his 
testimony. (Tr. 468-69.) 


Appellant complains that the nature of the challenged convictions 
was not explained to the jury (Brief at 33). However, no request 
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spect appropriately reflective of the inescapable remote- 
ness of appellate review,”** his decision to permit im- 
peachment should be affirmed.” 


IV. The evidence was more than sufficient to prove the ap- 
pellant guilty beyond a reasonable doubt. 


(I Tr, 35; Tr. 20-22, 26-29, 31, 33-34, 65, 75-78, 93, 
128, 180-35, 140, 14549, 174-78, 191-93, 231-34, 
238-41, 249, 266-70, 293-97, 306-07, 360, 368, 370-73, 
480-81.) 


Appellant’s final contention is that the trial judge erred 
in denying his motion for judgment of acquittal at the 
close of the Government’s case (Tr. 148-49). This argu- 
ment is lacking in substance. The testimony of Logan, 
if believed by the jury, was clearly sufficient to sustain 
a guilty verdict, for it is well-settled that a defendant 
may be convicted of robbery on the uncorroborated testi- 
mony of his victim. Jones v. United States, —— USS. 
App. D.C. , 861 F.2d 537 (1966) ; Accardo v. United 
States, 102 U.S. App. D.C. 4, 249 F.2d 519 (1957), cert. 
denied, 356 U.S. 943 (1958) ; Thompson v. United States, 
88 U.S. App. D.C. 285, 188 F.2d 652 (1951) ; Furqueron 
v. United States, 81 U.S. App. D.C. 329, 158 F.2d 193 
(1946). Similarly, Logan’s testimony that appellant in- 
flicted upon him a knife wound that required five stitches 
to close and the jury’s observation of that wound (Tr. 27- 
28, 31, 146-47) would suffice to prove appellant guilty of 


was made that the trial judge expand upon this portion of his 
charge (Tr. 480), nor did counsel undertake to discuss this evidence 
in his summation. 


28 Luck Vv. United States, supra at 157, $348 F.2d at 769. 


29 United States ex rel. Lowry V. Myers, 242 F.Supp. 477 (E.D. 
Pa. 1965), relied on by appellant, is patently inapposite. In that 
case, evidence of the defendant’s prior criminal record (including 
both acquittals and convictions) was offered as part of the Govern- 
ment’s direct case, purportedly on the question of punishment 
(which was for the jury in a capital case), although the State 
did not in the end request the death penalty. 
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assault with a dangerous weapon. Moreover, in ruling 
on a defendant’s motion for judgment of acquittal, 


the judge must assume the truth of the Government’s 
evidence and give the Government the benefit of all 
legitimate inferences to be drawn therefrom. . . 
[I]f a reasonable mind might fairly have a reason- 
able doubt or might fairly not have one, the case is 
for the jury, and the decision is for the jurors to 
make. The law ne ase that the scope of a rea- 
sonable mind is broad . 


[A] trial judge, in passing upon a motion for a di- 
rected verdict of acquittal, must determine whether 
upon the evidence, giving full play to the right of the 
jury to determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, a reasonable mind 
might fairly conclude guilt beyond a reasonable 
doubt. 


Curley v. United States, 81 U.S. App. D.C. 389, 392, 160 
F.2d 229, 282, cert. denied, 331 U.S. 887 (1947). (Foot- 


note omitted.) Similarly, 


It is not for [an appellate court] to weigh the evi- 
dence or to determine the credibility of witnesses. 
The verdict of a jury must be sustained if there is 
substantial evidence, taking the view most favorable 
to the government, to support it. 


Glasser v. United States, 315 U.S. 60, 80 (1942) ; Accord, 
Curley v. United States, supra at 397, 160 F.2d at 237. 

Logan’s testimony certainly could have been credited 
by the jury nor was it completely uncorroborated. His 
version of how the robbery occurred was entirely reason- 
able (Tr. 26-28). Logan’s pay check was produced as 
Government Exhibit 1 (Tr. 20-21, 33-34), corroborating 
his testimony that he had been paid that day and had 
cashed his check at the Log Cabin Liquor Store (Tr. 20- 
21). Admittedly Logan’s testimony at the first trial 
about the amount of that check was inaccurate; however, 
his salary differed from week to week, and he had not 
been able to refresh his memory from the check itself be- 
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fore the first trial (Tr. 22, 75-78, 140, 360). Significant- 
ly, Logan went directly from the robbery scene to the hos- 
pital about ten blocks away, where he did report the rob- 
bery promptly to the police (Tr. 28-29, 145-47, 266-70, 
293-97). There is no evidence that a more speedy com- 
plaint was possible, especially when Logan had just re 
ceived a cut on his finger that required five stitches and 
undoubtedly was bleeding (Tr. 27, 28, 146-47). More 
over, the attempt to show bias on Logan’s part because 
of the pending indictment against him failed dismally, 
for his testimony at the first trial, before the existence 
of this supposed motive to seek the Government’s favor, 
and his other prior statements were consistent in almost 
every respect with his testimony at the retrial (Tr. 128, 
130-35, 368, 370-73). Finally, we point out once more 
that Logan was never shown to have perjured himself, 
for he never was asked at the first trial about a 1962 con- 
viction or whether he had ever been convicted of larceny 
(I Tr. 35). He did testify then that his name was 
“Horace Leroy Logan”, whereas it in fact is “Leroy Lo- 
gan, Jr.”, but surely the name of a complaining witness 
in a robbery case such as this is not a “material matter’, 
and thus Logan’s first testimony would not constitute per- 
jury. 

Furthermore, by introducing evidence in his behalf, 
appellant waived his right to challenge the propriety of 
the court’s refusal to acquit him. United States v. Calde- 
ron, 348 U.S. 160, 164 n.1 (1954) ; Hall v. United States, 
83 U.S. App. D.C. 166, 169, 168 F.2d 161, 164, cert. de- 
nied, 334 U.S. 853 (1948) ; Ladrey v. United States, 81 
U.S. App. D.C. 127, 180, 155 F.2d 417, 420, cert. denied, 
329 U.S. 723 (1946) ; see Perovich v. United States, 205 
U.S. 86, 91 (1907) (dictum). The defects in appellant’s 
defense added credence to Logan’s version of the facts. 
First, appellant admitted that he had testified untruth- 
fully at the first trial when he claimed he had pulled the 
knife out of Logan’s hand, holding it by the blade and 
crawling over Logan at the same time. (Tr. 238-41, 
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249.) Second, his story of the robbery itself is less ecred- 
ible than Logan’s, for it is unrealistic to believe a man 
driving a car would reach over and pull money out of his 
victim-passenger’s pants pocket, while at the same time 
steering the automobile into an alley (See Tr. 177-78, 
192-93, 231-34). Third, although appellant claimed that 
he and Logan did not return to the Ohio Restaurant after 
taking his child home (Tr. 174-78, 191), Logan’s testi- 
mony that they did return and that the robbery occurred 
after their second departure (Tr. 26-27, 65, 93) was cor- 
roborated by the people in the restaurant, to whom the 
police spoke on the afternoon of the crime (Tr. 296, 306- 
07). 

It is apparent that the question of the credibility of the 
respective witnesses was peculiarly one for the jury to de- 
cide. Accordingly, appellant’s motions for judgment of 
acquittal were properly denied. The jurors were in- 
structed at length on the factors they should consider in 
weighing the credibility of the witnesses (Tr. 464-72), 
and their verdict, rendered in less than two hours fol- 
lowing three days of trial (Tr. 480-81), should be sus- 
tained, 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q, NEBEKER, 
CAROL GARFIEL, 
Assistant United States Attorneys. 
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Petition for Rehearing En Banc 

Appellant respectfully petitions this court for a 
reheariag en banc on the folloting grounds: 

1. The Court's precise holding in its decision of 
September 18, 1967, was apparently based on a mistake of fact ~- 
to-wit, that the record reveals that Appellant did not direct 
his or the trial judge's attention to the prior convictions 
which he now argues should have been excludod...(Slip op. p. 

2), whereas, in fact, the record reveals the contrary, (Tr. pp. 
151~163), ‘The Appellant's counsel began as follows: 
The defendant is going to take the stand 

and I wanted to ask the Court to rule at this 

time on the use of convictions to impeach the 

defendant, I vent to point out to the Court 

that certein of these convictions are of petty 

offenses, I would refer the Court specifically 

to the opinion of Charles Luck which came dow 


from the Court of Appeals in late 1964 (sic), 
(at p. 152). 


After discussion of th misdemeanor crines, defense 


counsel went on: 


the holding in Iuck is thet the trial court is 
mot required to allot impeachment by prior convic- 
tions, * .,,of course, the holding -- tie express 
holeines does uot anply to this case, out I mould 
Like to refer the Court to lensuesc on pase cisht 
am nine .,,the Court seid: The trial court is not 
required to allor inpcecnment dy prisr convictions 
every tine a defendant tekes the stand im his om 
defeuse, 


",,,00 vege ninc, ther so on to sar, ... there 
may well be other cases there the trial judce be- 
Lieves the ore judicial cffecet of imneachment fer 
outreighs the probative relevance of the prior com 
viction to the issue of credibility, 


2ou. I at: asking the Court, first of ell, to 
extlude the trr minor convictions so that the jury 
Goes not get the impression that this defencant 
has a string of convictions, I think that such en 
impression to the jury night well be done to con- 
vict hi: on the basis of his prior record.” (at pn, 
153-154). 


The folloting sim pages of the trenscrint contain ea 
+ = 


hrece-tay dialogue betreen the court, defense ‘counsel, amd the 

prosecuting attorney as to the nature of the defenfent's pest 
crimes generally, ant the ‘seriousness of th: tio misdemeanor 
offenses, Defenge counsel then argued agein: . 


“I an asking the Court to rule in its ciscre- 
tion that en intereretation of thesc cases... means 
thet then the Gefenfant does objcct, ant if the 
Court is persuaded that the prejudicial value far 
outreighs the probative value, then the Court should 
instruct the U.5, Attorney not to so impeach, In 
conclusion, I would like to point out that on page 
10 of the Luck opinion, the uniform code, the model 
code of evidence of the American Law Institute, recog- 
nizing the vrejudice from such impeachment, has pro- 
posed a mile rherebdy such tonvictions trould not be 
admissible against e defendant unless that defendant 
offered positive evidence of his credibility. = 


After some further discussion, the Court stated, “I am not 


persuaded, I twill allot her to impeach on the basis of those 
two misdemeanors, I think they come within the purview of the 
statute,* 

The Court's opinion also comments that no abuse of dis- 
cretion will be found there there has been no meaningful invoca- 
tion of that discretion, (.lip op. p. 2). Zowever, it is not 
at all clear, in the context of this case, what is meant by the 
term “meaningful”, The court cites its earlier Eood decision, 
but in that case, the court noted that defense counsel merely 
cited the Luck decision mithout more, end specificelly feiled 
to tell the trial court what the defense testimony ould be, or 


describing the past crime evidence sought to be excluded, None 


of those factors is present in this case, The trial court was 


epprized of what the defendant's testimony would be, the past 


2/ , There nay be some room to argue about which cone 
Victious Appellant's trial counsel specificelly asked the Court 
to exclude, Appellent meinteins that defense counsel's initial 
statement asked the court generally to rule ox the use of con 
Victions to impeech the defendant, Ze asked the court “first of 
all” to exclude the tio minor convictions under the rationele of 
Tuck and most of the argument at the bench concerned this request, 
Since the trial court ruled against defense counsel as to these — 
minor crimes, counsel could reesonebly anticipate that the rule 
ing would be the same as to the more serious convictions, all 
of which the court ves informed of, ax) thus reasonably refrained 
fron insisting on teking up each of them in deteil, 


Even assuming, arguendo, that defense counsel did not 
sufficiently raise with the trial court the use of all of the 
Convictions, and further that the trial court was under no obli- 
getion vhatever to apply the Luck rationale discussed by defense 
eounsel to all of the convictions, whether or not discussed in 
detail by counsel, still it is difficult to see how this court 
can nold that Appellant did not direct the trial judge's atten- 
tion to any of the prior convictions which he now argues should 
have been excluded, 
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crime evidence ves described, and rather than merely citing 
Luck, defense counsel engaged the court in lengthy discussion 
of its holding ané rationale. If this court is holding that 
Appellant here did not “meaningfully: raise the issue of ad- 
nitting priguyeyeacnee it tould appear that def cudants gen- 
erally will be in need of further clarification as to what is 
expected of them to “meaningfully” reise that issue. (It is 
assumed that the court does not mean, by its observation that 
defendants should bear the burden of persuasion, to equate 
raising the issue with persuading the court to rule in one's 
favor. ) 

Although the remainder of the Court’s opinion in this 
case was described es merely general observations on the 
court's Inck decision, ami not, therefore, of explicit applica- 
bility to the case at bar, nonetheless, Appellant feels con- 
strained to point out that some of those observations are diffi- 
cult to reconcile rith the rationale for Iuck set forth by this 
court in other decisions, most particularily, Brom v. United 
States, (No. 22,041, decided iiov. 10, 1966) and the Luck case 
itself, Im addition, rather than clerifying the court's posi- 
tion in Inck, it wowld appear that the whole question of ed- 
nitting past crime evidence is in even greater confusion, noi 
than before, 

As one example, this Court in the Brow case held that 
where appellant's testimony vas especially relevant, even if 


not the Zonly source of information, the trial judge res 


te 


required to exclude past crime evideuce, Here, appellent’s tes- 
timony wes also especially relevent -~indeed, was the only source 
of information -- and the Court sugsests that exclusion of the 
evidence ras not nendatory but ves within the trial judge’s dis- 
cretion, Apparently, the court's basis for this distinction is 
that the credibility of the especially relevant source of infor- 
mation in this case -- eppellant's tostinony -- is in doubt be- 
cause of his prior convictions, The court states now that where 
& Case Narroms to the credibility of tro persons, the accused 
and his accuser, there is even greater compelling reeson for 
admitting past crime evidence in order to “shed Light on which 
of the tim witnesses is to be believed.= The court's reasoning 
appears to be the novel one that crimes of “deceit? reflect on 
honesty and, therefore, should be admitted agseinst a defendent 
whose story is especially relevant in order to epprize the jury 
that he is an untrustiprthy person, This is contredictoery, howe 
ever, to this court's statement in Brom, that: 
“One need not look for prior convictions to 

find motivation to falsify, for certainly that 

motive inheres in any case, whether or not the 

Gefendant has a prior record,..We can expect 

jurors to be naturelly very of the defendant's 

testimony, even though they ney be unarare of his 

past conduct, * 

Incidentally, even assuming that the court's most re- 
cent reasoning is correct -- that a grocery store thief is more 


likely to lie on the stend than e convicted repist or murderer 


(presumably, including even those repists end murderers tho lied 


eat their past trials), the majority of appellant's past crimes 
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in this case do not fell in the “deceit? category: to-wit, 
fugitive from justice (in comection with a treffic offense in 
haryland), vying a dangerous weapon, aud destroying moveable 
property (throwing furniture around during an argunent with his 
wife), The other tro crines cinsisted of e misdemeanor offense, 
teking property without right, an? a ton year old robbery con- 
Viction when the defendent tas a very young nen, 

As another exemple of the current confusion, this court 
in Brown stated that the trial judge should focus on just hor 
relevent to credibility a particular conviction may be. After 
stating various factors which a trial court could take into 
account in reaching its decision, this court reversed the triel 
judge in Bromm because “he did not base his ruling on these in- 
dividualized considerations.“ Thus, Brom seemed to hold that 
for the trial court to properly exercise its discretion, it 
must consider the relevant factors and commmicate the consider- 
ations leading to its conclusion, and, moreover, it appeered to 
rule that the trial court would be reversed if the considera- 
tions leading to its conclusion tere irrelevant or erroneous, 
The court now states thet the defendant bears the burden of 
persvasion, It is not clear, however, if this means that the 
trial judge no longer has to focus on, understand, and set 
forth his reasons for not being persuaded, nor mhether it means 
that the defendant bears also the burden of persuading the 


tial Judge of his authority unfer epplicable law and persuading 


~$- 


hin to exercise thet authority in accord with the rationale of 
the lat, Does the court not mean to sey that the trial judge 
no longer bears any of the burden for understanding the re- 


tionale of governing decisions end for explaining his exercise 
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of discretion on the basis of that rationale? 


If, by setting forth its observations in dictum in 
this case, the Court intended to suggest that even if appellant 
were deemed to have meaningfully invoked the trial court's dis- 
cretion, the triel court in turn properly am) neantngfully ex- 
ercised its discretion to admit the disputed evidence, then 
4ppellant respectfully susgests that a rehearing is needed in 
order to clarify this court's position cencerning e trial courts 
proper and meaningful exercise of discretion when 2 defendant 
requests exclusion of past crime evidence, loreover, since the 
trial court belot: set forth no reasons for ruling against 
appellant's request to exclude the evidence, am! the court here 
has not ruled that certain factors must govern this kind of 
factual situation, Appellent is at a loss to know which face 
tors were determinative in this proceeding, 


ere 


2f Imeed, it is possible that the trial court's de- 
Cision in the case at bar wes besed on the seme Yationale of 
the trial court in Brom that this court found irrelevant ani 
erroneous, Since the court below did not set forth its rees- 
oning on the basis of Luck, it is as possible to infer that that 
or someother, erronesus reasoning led to the court's denial 
of appellant's request as it is to infer that the trial court 
properly and meaningfully exercised its discretion, 
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2. The Court's decision feiled to discuss the retion- 


ale for denying appellant's contention or Teversible error under 


the Supreme Court's ruling in Demis v. United states, Thus, it 


imposes a considerable burden upon appellent in deciding upon 
wnat &rounds, if any, e writ of certiorari should be sought, 
Appellent argued in his brief (pp. 12-23) that it was 
reversible error for the trial judse to refuse to srant defend- 
ent's request for inspection of the &rend jury testinony of the 
Sovorment's sole key witness at on early point 1n the trial for 
use in cToss-exenining the ritness, Appellant relied prinarily 
on the Supreme Court's ruling in Demis v, United states, 38% 
U.3. 855 (1965) that where a defendant makes a showing of par- 
ticulerized need, the defendant is entitled to direct produc- 
tion of the grand Jury testimony, Ze further argued that he 
was entitled, as the defendants in Demis were held by the su- 
preme Court to be entitled, to such direct Production when first 
requested early in the triel. Appellent argued that under both 
Demis ami this court's previous holdings, he hae nade the re- 
quisite showing of verticularized need and ves, therefore, ex- 
titled to direct production of the testinony then first re- 
quested, Appellant ursed thet under the lenguace of Demis, it 
is improper for a triel court to require that the court first 
find evidence of inconsistencies before allowing defendant to 
examine grand jury testimony, since, in the languase of Demnis, 
“The determination of what may be usoful to the defense can ~ -. 
8. 


properly em effectively be made only by an advocate, = (Demis, 
Supre, p. 1852). 

Similerly, Appellant argues, by the same reasoning, it 
is insufficient for this court to czanine the Grend jury testi- 
nhony and substitute its judgnent for the defendant's trial coun~ 
sel as to the utility of the naterial for inpeachment or other 
legitinate purposes. As the supreme Court commented with refer- 
ence to a triel court's attempt to substitute judgment for the 
advocate's, it is wurealistic to assume that such judgment ria kOe, 
however conscientiously nade, till exheust the possibilities. * 

Thus, Appellent argues thet if this court finds that 
fppellant did make a shotringof particulerlized need, this court 
is required unjer Demis to grant e new trial irrespective of 
whether this court believes that the d enial of the testimony tas 
prejudicial, This is the same issue presented to this court in 
the recent case of Worthy v, United states, No, 20,659, decided 


4ug, 11, 1967, That case was renamed to this court by the su- 


preme Court for reconsideration in light of its holding in Demis, 


This court, upon reconsideration, stated that it was “not meces~ 
sary to decide whether ...Demis requires a netr trial in the ab- 
sence of prejudice once a particularlized need is shorm™ since 
the court found from an exenination of the grand jury testinony 
that there were inconsistencies in the testimony of the sovern- 
ment's witness end concluded that such inconsistencies might have 
been criticel to the defense, Appellent here nainteins that the 


~~ 


issue avoided in vorthr is also present here and should be re- 
solved in favor of fDpeLlant, 

Appellant also urged as en alternative arsument thet 
ven if this court believes a showing of prejudice to defendant 

; or under its earlier decisions 
inspection, this cuurt should conclude 
hat Appellant ras prejudiced beceuse he did not receive either 
the full sram Jury testimony, or the inconsistencies subse~ 
quently found by the triel Judge below, at the early point in 
the triel when he first requested the nimtes, 

If Appellant had been able to use the Grand jury tes- 
timony in cross-exeninimge the Soverment's sole complaining 
witness and had thereby discredited that testimony sufficiently, 
Appellant might not have felt compelled to take the stand to 


contradict the goverment?s witness's version of the facts, 
This Bpror was not remedied by making a substantial 
portion of the grand jury testimony -- even the most important 


portion of that testimony -- availeble to defendant fefter he 
had testified, for by then the opportune tine for effective use 
of the testimony to impeach the complaining titness had passed, 
defense counsel had already been compelled to cross-exemine 
that witness without the benefit of the grand jury testinony, 
defement had tuken the stand, and the trial had alreedy been 
prolonged for such a considerable length of time that defend- 
ent's counsel might well heve concluded that, in the context 
-10- 


of the totel trial, it woulé be detrinental to his client's 
case to deley it further by recalling the complaining witness 


and subjecting him to further cross-ermenination on the seme 


factual grouxm that had alread: been Gone over at some length. 

-ince the grand jury issue wes not discussed in the 
Court's opinion, it is mot clear to Appellent whether his clein 
of reversible error wes dismissed because the court (2) found 
no showing of particularized need, (b) ruled that in its judg- 
ment the denial to defendant of the crand jury testimony when 
he requested: it wes not prejudicial, and that Demis does not 
require e new trial in the absence of prejudice, or (c) sone 
other ground, Appellant respectfully sutmits that the Court's 
position in this regard should be clerified, 

3. \Counsel hereby certifies that this petition is pre=- 
sented in good faith and not for delay, 

WEERETORE, Appellant requests the Court to grant a 
rehearing en banc, 

Respectfully subnitted, 


Zone i, 
Attorney for Appellant 
(Appointed by this Court) 


3011 Albemarle st. NW, 
Washington, D.C. 20008, 


I hereby certify that I heve this day served this 
Petition by delivering e copy theres? to the Polloring: 


tliss Carol Gerfiel 
Assistent United st&tes Attomey 
Ui, Court House 

Washington, D.C, 


Dated et Vashington, D.C, this 3rd day of October, 1967, 


Zoma i, Hostetler 
Attorney for /ppellant 
(Appointed by this Court) 


